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Jurisdictional Statement 

This is an appeal from a judgment in favor of appellee 
entered on June 7. 19oo (J.A. 3G). The jurisdiction of 
the District Court was invoked under the Declaratory Judg¬ 
ment Act (LiS U.S.C. 2201). This Court has jurisdiction of 
this appeal pursuant to 28 U.S.C’. 1291. 

Statement of Facts 

Appellants are husband and wife, natives of Japan, who 
entered the United States without visas in April of 1929. 
They have been here twenty-six years and are the parents 
of live American born children ranging in age from 7 to 22. 


( 1 ) 



o 


Tliov have been directed to leave the United States bv order 
• » 

of the Board of Immigration Appeals, dated January 1), 
1955. (Bar. 2. 4, of Complaint, Pretrial Memorandum, 
J.A. 25. 30). 

Tlu* male appellant was a fencing instructor from 1935- 
1041 in Dai Nippon Butoku Kai. an organization listed as 
totalitarian by tlu* Attorney General pursuant to Execu¬ 
tive Order PS35. In 11 >4A both he and his wife also misrep¬ 
resented their identities while they wore in a detention 
camp and at a time when they feared they might be sep¬ 
arated from their children and returned to Japan during 
hostilities ( Par. 7-0 of Complaint. J.A. 26-26). Deportation 
proceedings wen.* instituted in 1047), and the appellants ap¬ 
plied for hut have been denied suspension of deportation 
under s U.S.C. 155(e) of the 1017 Immigration Act (Par. 
7-!*, 15 of Complaint, J.A. 25-27). 

1. On April 16, 1951. the Assistant Commissioner of Im¬ 
migration directed that the wife leave the United States and 
that the husband be deported. In his opinion at pages 1 and 
4. he stated (J.A. 39, 41) : 

“Good moral character is based upon the sum total 
of a person’s actions, and we do not believe a finding 
that the aliens were not of good moral character is 
justified under the circumstances of this case by rea¬ 
son of their isolated commission of perjury." 


“In view of the male applicant’s membership and 
his conscious activities on behalf of a totalitarian or¬ 
ganization on the Attorney General’s list of subversive 
organizations, discretionary relief of any kind is not 
warranted. Matter of Vergas. A 4373751, BTA, 1949. 
His deportation will therefore be ordered." 


2. Upon reconsideration, the Assistant Commissioner 
said on October 13. 1931 (J.A. 43-44); 

"Mere membership alone in such an organization 
(on the Attorney General's list of subversive organ¬ 
izations) need not preclude the errant of discretionary 
relief. But in this case, membership is but one piece 
of evidence which affects our conclusion as to whether 
favorable discretionary action is justified. * * Con- 
firfei/fial information in the possession of this- service 
has hern ronsith-rrtl. (Italics supplied) 

2. On January 9. 1033, the Board of Immigration Ap¬ 
peals affirmed the denial of discretionary relief (i.e., sus¬ 
pension), and directed that both appellants leave the United 
States within four months or stand deported. Before the 
Board, counsel for appellants in a written brief, dated 
January 14. 1032. and contained in the Immigration File 
herein, contended that a hearing should he accorded appel¬ 
lants as to the nature and activities of the proscribed or¬ 
ganization and the activities of the male appellant therein. 
It was specifically a rimed at pages 3-4 of counsel's brief: 

" " * ' if membership is only one factor in a loyalty 
proceeding for which the proscribed list is published, 
membership should he much less determinative in this 
deportation proceeding of a gardener and a housewife 
which was not within the contemplation of the Presi¬ 
dent in issuing Executive Order Xo. 9833 or in the 
contemplation of Congress in delegating discretion to 
the Attorney General under Section 19(c) of the Immi¬ 
gration Act of 1917, as amended. 

This case is an extreme example of the irrational 
and unfair results which are reached when a proscribed 
list of organizations published for one purpose is 
applied for a wholly unrelated purpose and when, 
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strangely enough, the proscribed list is applied more 
strictly to the unrelated purpose than it is to the 
direct purpose for which it was designed. Probably 
a loyalty board would not bar the male respondent 
from federal employment as a gardener because of 
membership more than ten years ago in the Japan 
Fencing Association. Nevertheless the Commissioner’s 
decision places upon him the immeasurably more seri¬ 
ous consequence of deportation from a country where 
he has resided uninterruptedly since 1929. and probable 
permanent separation from his live American citizen 
children. The indefensible character of such a result 
on any rational ground is further emphasized when it 
is considered that the Central Office decision goes so 
1 far as to refuse suspension to the wife apparently 
solely because of her husband's membership in a pro¬ 
scribed organization. Xo factual basis whatever for 
such a result is perceived." 

The Board responded in its decision (J.A. 48, 49) : 

“It is contended by counsel that the use in deporta¬ 
tion cases of a proscription list which was created for 
the purpose of Federal Employment is bound to bring 
irrational results." 


“We have carefully considered the record and the 
argument of counsel. IIV believe that ire would hr 
remiss in our obliyafion if, in determininrj whether we 
should ewerrise discretion rested in the Attorney 
G< nernl. we iano red membi rship in an organization 
lister/ by the Attorney General as totalitarian. We 
feel, however, that membership in such an organiza¬ 
tion is simply one piece of evidence which should be 
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taken into consideration in arriving at a conclusion 
as to whether discretionary relief is warranted in a 
particular case." (Italics supplied.) 

On tlie basis of such membership and tbe aliens’ mis¬ 
representation ten years ago. the Board directed their de¬ 
parture from the United States. 

Review was sought of this determination in the District 
Court in this action for declaratory judgment. Appellants' 
immigration file was received in evidence (.J.A. .‘11). It 
was stipulated that the confidential information available 
to the Assistant Commissioner had been transmitted to the 
Board of Immigration Appeals and that the Chairman of 
the Board if called would testify that while the information 
was available to the Board, it played no part in its decision 
(J.A. 32). 

In the District Court appellants argued that the utiliza¬ 
tion of the Attorney General's proscribed list to deny discre¬ 
tionary relief and the admitted use of confidential informa¬ 
tion by the Assistant Commissioner rendered the admini¬ 
strative hearing unfair (J.A. 27. 44). The District Court, 
however, found merely that since the Board did not utilize 
confidential information (although it was before the Board 
and undoubtedly read by it), the administrative hearing 
could not be attacked. Xo discussion was directed in the 
opinion below as to the propriety of utilizing the Attorney 
General's list of proscribed organizations in a deportation 
case (J.A. 33). This appeal followed. 

Statutes and Regulations 

Section 19(c) of the Immigration Act of 1917 [(52 Stat. 
120(5: 8 U.S.C. lob (c)]. as amended provides in pertinent 
part as follows: 

‘‘In the case of any alien (other than one to whom 
subsection (d) is applicable) who is deportable under 


any law of the United States and who has proved good 
moral character for the preceding five years, the At¬ 
torney General may (1) permit such alien to depart 
the United States to any country of his choice at his 
own expense in lieu of deportation, or (2) suspend 
deportation of such alien if he is not ineligible for 
naturalization or if ineligible, such ineligibility is solely 
by reason of his race, if he finds (a) that such deporta¬ 
tion would result in serious economic detriment to a 
citizen or legally resident alien who is the spouse, 
parent, or minor child of such deportable alien; or (b) 
that such alien has resided continuously in the United 
States for seven years or more and is residing in the 
United States upon the effective date of this Act.” 

8 C.F.R. 150.7(b) which was in force under the 1917 Im¬ 
migration Act until November 10, 1950 provided in part 
as follows: 

“Eligibility for departure in lieu of deportation or 
for suspension of deportation. If the alien has applied 
for the privilege of departure in lieu of deportation or 
for suspension of deportation * # * the presiding in¬ 
spector shall follow his conclusions of law as to the 
alien's deportability with a discussion of the evidence 
relating to the alien’s eligibility for such relief and his 
reasons for his proposed order. * * # ” 

8 C.F.R. 151.2(c); 1951 Supp. reads in part: 

“Hearing officer: specific duties. * * * the hearing 
officer shall thereafter present all available evidence, 
including the interrogation of the alien and all wit¬ 
nesses presented concerning * * * (4) factors bear¬ 
ing upon statutorv eligibility for discretionary re¬ 
lief, • • V’ 
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8 C.F.R. 151.5 (1951 Supp.) provides in part as follows: 

“ Decision — (a) Preparation of written decision. 

* * * the hearing officer shall, as soon as practicable 
after the conclusion of the hearing, prepare in writing 
a decision, signed by him, which shall set forth a sum¬ 
mary of the evidence adduced and his findings of fact 
and conclusions of law as to deportability. If the alien 
has applied for relief from deportation, the decision 
shall also contain a separate determination as to 
whether or not the hearing officer is satisfied, on the 
basis of the evidence presented, as to the alien’s statu¬ 
tory eligibility for the relief requested. * * * The hear¬ 
ing officer shall have no authority to exercise the At¬ 
torney General’s powers under section 19(c)(2) of the 
Immigration Act of 1917, as amended, or under the 
seventh proviso to section 3 of that act * * * 

Section 405(a) of Public Law 414 (66 Stat. 2S0), known 
as the Immigration and Nationality Act of 1952 provides: 

“Nothing contained in this Act, unless otherwise 
specifically provided therein, shall be construed to 
affect the validity of any # # * proceedings • * * done 
or existing at the time this Act shall take effect; but as 
to all such * * * proceedings * * * the statutes * * * 
repealed by this Act are, unless otherwise specifically 
provided therein, hereby continued in force and effect. 

* * * An application for suspension of deportation 
under section 19 of the Immigration Act of 1917, as 
amended, * * * which is pending on the date of the 
enactment of this Act, shall be regarded as a proceeding 
within tlie meaning of this subsection.’’ 
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Summary of Argument 

Appellants have been directed to leave the United States 
and their five American dependent children by reason of 
their misrepresentations made in 1945 and the male appel¬ 
lant’s membership in an organization on the Attorney 
General’s list relating to federal employment. The misrep¬ 
resentation ten years ago has been characterized by the Com¬ 
missioner of Immigration as an isolated act not precluding 
a finding of good moral character which in any event must 
only be established for the last five years [8 U.S.C. 155 
(c)]. Whether apart from the male appellant’s member¬ 
ship departure or deportation would have been ordered is 
entirely speculative. Bridges v. Wixon, 326 U.S. 135 (1945); 
Alexiou v. McGrath, 101 F. Supp. 421 (Dist. of Col., 1951). 

The use of a proscribed listing to control discretion in a 
deportation case without a hearing as to the nature of the 
organization and the alien’s activities therein is arbitrary 
and contrary to law. Accardi v. Sliaughnessy, 347 U.S. 260 
(1954): Shachtman v. Dulles, Xo. 12406 (C.A.D.C. June 23, 
1955): Rudder et al. v. United States , Xo. 12,313 (C.A.D.C. 
July 21, 1955). 

Moreover, the use of confidential information in this de¬ 
portation case instituted in 1945 is contrary to applicable 
regulations and due process. Alexiou v. McGrath, supra; 
Arakas v. Zimmerman, 200 F. 2d 322, 324 (C.A. 3, 1952); 
Orahovats v. Brownell (Dist. of Col., Civil Action 2397-53, 
May 11, 1955); Maeztu v. Brownell, 132 F. Supp. 751 (Dist. 
of Col. 1955). The judgment below should therefore be 
reversed. 
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I 

The Use of a Proscribed Listing to Control Discretion With¬ 
out a Hearing as to the Nature of the Organization or an 
Alien’s Activities Therein Is Arbitrary and Contrary to 
Law 

In the instant case appellants were denied discretionary 
relief and ordered deported by the Assistant Commissioner 
upon the basis of the male applicant’s membership in Dai 
Nippon Butoku Kai, a totalitarian organization on the At¬ 
torney General’s list (E.O. 9835), and in the light of confi¬ 
dential information. The male appellant was a member 
in this organization prior to 1941. As the Board notes 
(J.A. 47) : 

“He denied that this organization was political or 
military in nature and he stated that the subjects 
taught by the organization were not closely patterned 
after methods taught in the Japanese militia. The male 
alien advised that he taught Japanese fencing with this 
organization from about 1935 to 1941 and that he in¬ 
doctrinated his students with the principles of Ameri¬ 
can living and told them to be loyal to the United 
States.” 

Appellant’s counsel sought an administrative hearing on 
the nature of the male appellant’s activities in this pro¬ 
scribed organization as well as upon the nature and activi¬ 
ties of the organization which has been defunct since 1941 
(Brief of January 14, 1952, in Immigration File herein). 
The Board denied this request, stating (J.A. 48, 49): 

“It is contended by counsel that the use in deporta¬ 
tion cases of a proscription list which was created for 
the purpose of Federal Employment is bound to bring 
irrational results.” 

• • • • • 
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“Wo have carefully considered the record and the 
argument of counsel. We believe that ice would be 
remiss in our obligation if, in determining whether we 
should exercise discretion vested in the Attorney Gen¬ 
eral , we ignored membership in an organization listed 
by the Attorney General as totalitarian. We feel, how¬ 
ever, that membership in such an organization is sim¬ 
ply one piece of evidence which should be taken into 
consideration in arriving at a conclusion as to whether 
discretionary relief is warranted in a particular case.” 
(Italics supplied). 

Upon the basis of this organizational membership and 
perjury committed in 1945 (which the Assistant Commis¬ 
sioner considered so isolated as act as not to preclude a 
finding of good moral character, J.A. 39), the separation 
of appellants from their five dependent American born chil¬ 
dren was directed. 

It will be observed then, that without a hearing or evi¬ 
dence as to the nature of Dai Nippon Butoku Kai, an organi¬ 
zation defunct since 1941, or his activities, the male appel¬ 
lant's membership has been considered an important, evil, 
dangerous and adverse factor against both appellants in¬ 
discriminately. And, the Court below does not even discuss 
the propriety or impropriety of utilizing membership in 
organizations proscribed by an executive order relating to 
federal employment. 

True, in the instant case the Board was also motivated 
by misrepresentations made ten years ago. But as in 
Bridges v. Wixon, 326 U.S. 135 (1945), where proper and 
improper evidence was received and lumped together, it is 
speculative whether the same result would have been 
reached absent the Attorney General’s listing. See also: 
Alexiou v. McGrath, 101 F. Supp. 421 (Dist. of Col., 1951). 

(A) The improper or arbitrary exercise of discretion is 
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reviewable. It is now well settled that judicial review is 
appropriate where the Attorney General commits an error 
of law in exercising his discretion in a deportation case. 
Accardi v. Shaughnessy, 347 U.S. 260 (1954); McGrath v. 
Kristensen, 340 U.S. 162 (1950); Fong v. Brownell, 215 F. 
2d 683 (C.A.D.C. 1954); deKonig v. Zimmerman, 89 F. Supp. 
S91 (E.D.Pa. 1950); or where he abuses his discretion, 
Knauff v. Shaughnessy, 181 F. 2d 839 (C.A. 2, 1950); Mas- 
trapasqua v. Shaughnessy, ISO F. 2d 999 (C.A. 2, 1950); 
U.S. ex rel. Adel v. Shaughnessy, 183 F. 2d 371 (C.A. 2, 
1950); U.S. ex rel. Ciannamea v. Neely, 202 F. 2d 2S9 (C.A. 
7, 1953); Caddeo v. McGrannery, 202 F. 2d 807 (C.A.D.C., 
1953). See also: Yergas v. Shaughnessy, 97 F. Supp. 335 
(S.D.X.Y. 1951). 

(B) The utilization of membership in a proscribed organi¬ 
zation to influence discretion without a hearing as to the 
nature of such organization or evidence that appellants 
were aware of its disloyal character was erroneous. 

In Accardi v. Shaughnessy, 347 U.S. 260 (1954), the Su¬ 
preme Court struck down the utilization of a proscribed 
listing where there was involved the same type of discre¬ 
tionary relief as is presented here. The Court said at page 
267: 

“ # # * if the word ‘discretion’ means anything in a 
statutory or administrative grant of power, it means 
that the recipient must exercise his authority accord¬ 
ing to his own understanding and conscience. This ap¬ 
plies with equal force to the Board and the Attorney 
General. In short, as long as the regulations remain 
operative, the Attorney General denies himself the 
right to sidestep the Board or dictate its decision in 


anv manner. 
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Shachtman v. Dulles , Xo. 12406 (C.A.D.C., June 23,1955), 
states at page 10: 

“It is worth noting in this connection that when the 
Attorney General lists an organization for purposes of 
standards of Federal employment prescribed by the 
President, which was the occasion for the listing of the 
League, a separate judgment by the employing agency 
of the fitness of the individual employee who is a mem¬ 
ber of the organization is required before removing him 
from public service.” 

Rudder et al. v. United States, Xo. 12313 (C.A.D.C., July 
21, 1955), involved a case of eviction from public housing 
of persons who refused to deny membership in an organi¬ 
zation on the Attorney General’s list. This Court said: 

“Even proof that they were members of, e.y., a ‘to¬ 
talitarian’ organization, knowing nothing of its char¬ 
acter, would be an arbitrary ground for an adminis¬ 
trative decision to evict them from public housing. 

* * • ?> 

“Moreover, the Attorney General’s list was intended 
for use in screening employees, not tenants. Yet even 
as an employee, a member of a listed organization is 
not automatically disqualified. * # # As against a mem¬ 
ber of the organization, whatever validity the desig¬ 
nation may have in connection with the purpose for 
which it was intended, in connection with other pur¬ 
poses it may not even be evidence.” 

In Joint Anti-Fascist Committee v. McGrath, 341 U.S. 
123 (1950), it was held that the Attorney General cannot 
designate an organization as subversive without first af¬ 
fording that organization a hearing. 

In the Report of the Senate Judiciary Sub-Committee to 
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Investigate the Administration of the Internal Security 
Act (84th Congress, 1st Session), it is said (p. 4): 

“The nature and purpose of the Attorney General’s 
list of subversive organizations is greatly and quite 
generally misconceived. • * • 

“Placing the name of an organization on this list 
does not constitute an adjudication with respect to the 
nature of that organization, but is onlv a discretionarv 
act by the Attorney General by virtue of which he com¬ 
municates to the President his advice that the organi¬ 
zation in question is such that unexplained, or unsatis¬ 
factorily explained, membership by an individual is a 
factor to be considered in a security evaluation of that 
individual.” 

John Lord O’Brian has had occasion to observe in Na¬ 
tional Security and Individual Freedom (1955), pp. 25-26: 

“Originally intended as one of several tests to be 
applied, connection with one of the organizations on the 
list has too often become the only test.” 

Harry P. Cain, Chairman of the Subversive Activities 
Control Board, stated on May 23, 1955: 

“The Attorney General has never suggested nor does 
lie believe that mere membership in a listed organiza¬ 
tion is necessarily evil, bad or dangerous but many 
people in authority, both in and beyond the federal es¬ 
tablishment, do so believe. * # * The Attorney General 
recommends only that unexplained or unsatisfactorily 
explained membership in a listed organization is a fac¬ 
tor to be considered in security evaluations of employ¬ 
ees and applicants for the federal service.” 
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Testifying before the Senate Post Office and Civil Serv¬ 
ice Committee on June 2, 1955, Chairman Cain said: 

“The public’s understanding would be increased if 
those in authority emphasized that membership in a 
listed organization is not necessarily bad or evil in 
itself. Many of the organizations were established 
with encouragement from national leaders and manv of 
the original members responded to this encourage¬ 
ment. The only way to determine the nature of a mem¬ 
bership is to relate it to place, time, avowed purpose 
and circumstance.” 

In this instant case the Board of Immigration Appeals 
acted improperly and arbitrarily. It is clear from its opin¬ 
ion (J.A. 48, 49) that organizational membership was con¬ 
sidered of controlling weight against the male appellant. 
The Board: 

L Improperly utilized and was influenced by the Attor¬ 
ney General’s proscribed listing intended for federal em¬ 
ployment. In thus subordinating its discretion to a list 
promulgated for a purpose wholly unrelated to deportation 
matters, the Board improperly abdicated its discretionary 
powers. 

2, Improperly assumed that mere membership more than 
ten years ago in a proscribed defunct organization was 
“necessarily evil” without any proof on the record of the 
totalitarian character of the organization, its avowed pur¬ 
pose and activities. 

.3. Improperly assumed that the male appellant’s activity 
as a fencing instructor in an organization was a derogatory 
factor without any evidence whatsoever of the nature of 
such activity or that appellant was aware of the organiza¬ 
tion’s alleged disloyal character. 

4. Improperly exercised its discretion not upon the rec- 
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ord evidence as required by immigration regulations, but 
upon its incorrect evaluation of membership in a listed or¬ 
ganization (See Point II, infra). 

For the reasons noted and under the authorities set forth 
herein, it must be concluded that the' Board arbitrarilv and 
improperly exercised or failed to exercise its discretion 
herein. 

II 

Immigration Regulations Applicable Herein Preclude Con¬ 
sideration of Matters Not Contained in the Record 

In the instant case, either the Board utilized the confi¬ 
dential information, presumably derogatory, which was ad¬ 
mittedly available to it, or there was no basis whatsoever 
on the record for concluding that the defunct organiza¬ 
tion, Dai Nippon Butoku Kai, and the male appellant’s 
activities therein were evil, bad or dangerous. In any 
event it is clear that confidential information was utilized 
by the Assistant Commissioner in 1951 (J.A. 44), at a 
time when regulations authorized him to enter an order 
of deportation subject to appeal to the Board (8 C.F.R. 
90.10, 1949 Ed.). Thus the fair hearing before the Com¬ 
missioner to which appellants were entitled was eliminated. 
If the Municipal Court of Appeals had considered and 
given controlling weight to confidential matter outside the 
record on an appeal, could such improper conduct be cured 
by this Court’s impartial review of the record or would 
this Court remand the case for appropriate consideration? 
But for the confidential information, appellants might have 
secured full relief before the Commissioner and their ap¬ 
peal to the Board would have been unnecessary. The regu¬ 
lations required a valid order by the Commissioner prior 
to appeal to the Board. Here there was none. Here not 
only did the Commissioner consider confidential informa¬ 
tion, but he transmitted such material to the Board. The 


Board had before it the fact that the Commissioner had 
decided to deport appellants because of such information, 
and it noted this fact in its opinion without disapproval 
of such action (J.A. 4S). The Board's opinion states 
that the record, which as available to the Board contained 
confidential information, was “carefully considered” (J.A. 
49). We submit that the instant case was infected with 
unfairness which could not be and was not cured by the 
Board’s decision. 


Deportation proceedings must be fair and consideration 
of evidence for discretionary relief is an integral part of 
the deportation hearing. 

The administrative proceedings herein were instituted 
in 194.') (J.A. 25, 40) and were therefore controlled by the 
Immigration Act of 1917 (8 U.S.O. 155 - C - 2 ) and tho regula¬ 
tions promulgated thereunder, 66 Stat. 2S0; United Staff's 
v. Menasche. 348 U.S. 528 ( 1955). 1 

The regulations under the 1917 Immigration Act pro¬ 
vided that the hearing officer should set forth in his opinion 
“a discussion of the evidence relating to the alien’s eligi¬ 
bility for such relief (departure in lieu of deportation or 
suspension of deportation) and of his reasons for his pro¬ 
posed order.” 8 C.F.R. 150.7(b); 1949 ed. Under a 1950 
amendment to the regulations, it was specifically provided 
that the hearing officer should “present all available evi¬ 
dence * * * concerning * * * statutory eligibility for dis¬ 
cretionary relief” [8 O.F.R. 151.2(c); 1951 Supp.]. “If 
the alien has applied for relief from deportation, the de¬ 
cision (of the hearing officer) shall also contain a separate 
determination as to whether or not the hearing officer is 


1 Under the regulations pertaining to the 1952 Act, it has been held 
that confidential information may be used. Jay v. Boyd, 222 F. 2d S20, 
224 F. 2d 957 (C.A. 9, 1955). Compare the dicta of U.S. cjc reJ. Matranga 
v. Mackey, 210 F. 2d 160 (C.A. 2, 1954), where the record did not show 
the use of confidential information. 
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satisfied, on the basis of the evidence presented, as to the 
alien’s statutory eligibility for the relief requested” 8 
C.F.R. 151.5(a); 1951 Supp. 

In the case of Marion Alexiou, III, I & X Dee. 714 at page 
716, the Board of Immigration Appeals stated in a case 
like the instant one where matters outside the record were 
presented for consideration of discretionary relief: 

“An alien who is charged with being subject to de¬ 
portation is accorded a hearing before an immigrant 
inspector, known as the Presiding Inspector, to deter¬ 
mine, whether he is subject to deportation as charged 
(8 C.F.R. 150.6 (a), (b)). The Presiding Inspector is 
required to apprise the alien, inter alia, of his right 
to apply for suspension of deportation, if found de¬ 
portable (8 C.F.R. 150.6(c)). At any time during 
the hearing the alien may give notice that he wishes 
to apply for such suspension (8 C.F.R. 156.6(g)). At 
the conclusion of the hearing the Presiding Inspector 
prepares a memorandum setting forth a summary of 
the evidence, his proposed findings of fact and con¬ 
clusions of law and a proposed order respecting de¬ 
portation (8 C.F.R. 150.7(a) (c)). If the alien has 
applied for suspension of deportation, the Presiding 
Inspector includes in his memorandum a discussion of 
the evidence relating to the alien’s eligibility for such 
relief and states in numbered paragraphs his proposed 
findings of fact and conclusions of law with respect to 
such eligibility (8 C.F.R. 150.7(b)).” 

“The foregoing regulations have the force and effect 
of law and are binding upon the Immigration and 
Naturalization Service ( Bilokumsky v. Tod, 263 U.S. 
149, 155, 68 L. ed. 221, 224, 44 S. Ct. 54; Bridges v. 
Wixon, 326 U.S. 135, 153, 89 L. ed. 2103, 2114, 65 S. Ct. 
1443; Matter of J -, A-4691768, Sept. 26,1949). They 
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impose a duty upon the Government to grant a fair 
hearing to an alien on the issue of his deportability 
(The Japanese Immigrant Case, 189 U.S. 86, 100-101, 
47 L. ed. 721, 726; U. S. ex rel. Vajtauer v. Commis¬ 
sioner, 273 U.S. 103, 106, 71 L. ed. 560, 563, 47 S. Ct. 
302; Whitfield v. Hanges 222 F. 745, 749). They like¬ 
wise impose a duty to accord a fair hearing to an 
alien on the issue of discretionary relief.” 

On November 16, 1949 the Attorney General approved 
the Board’s decision. On December 17, 1949 without any 
explanation, the Attorney General reversed. Ill, I & N Dec. 
718. 

Thereafter, the case was taken into the District Court 
for the District of Columbia where the Attorney General’s 
reversal was disapproved. Judge Youngdahl in Alexiou 
v. McGrath, 101 F. Supp. 421 (Dist. of Col., 1951) ruled 
as follows at page 424: 

‘‘Once the Attorney General has established the pro¬ 
cedure affording an opportunity for a fair hearing as 
has been done here, then I do not believe his discretion 
can be exercised arbitrarily or capriciously in complete 
disregard of what appears on the record. These pro¬ 
ceedings were infected with unfairness by a considera¬ 
tion of matters outside the record. Any action based 
i on such an unfair hearing is a nullity. If that were 
not so then we would be injecting into our own system 
of government the very principles of totalitarianism 
which we are today struggling to strike down.” * * * 
“The hearing on eligibility for suspension is tainted, 
ah initio, with unfairness, because evidence not of 
record was considered. But for that evidence it is 
wholly speculative whether the requisite finding would 
have been made. See Bridges v. Wixon, supra. The 
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charge of lack of due process cannot be avoided by a 
subsequent attempt at compartmentalization.” 

In addition to Judge Youngdahl, Judges Morris and 
McGuire have held that confidential information may not 
be utilized under the 1917 Immigration Act. The denial of 
suspension of deportation upon confidential information 
under the 1917 Act and regulations was involved in 
Orahovats v. Brownell, Civil Action 2397-53. Judge Mc¬ 
Guire ruled on May 11, 1955, that 

“The power of the Attorney General under the facts 
in this case wherein the individuals concerned are 
seeking his grace should nevertheless not be exercised 
or invoked in camera but in the open with reasons 
forthrightlv and candidlv stated. This is in conson- 
ance with our political traditions and our fundamental 
concept of what constitutes fair dealing, particularly 
where basic and fundamental rights of individuals are 
not only involved but in jeopardy and this no matter 
who they are.” 

In Maeztu v. Brownell, 132 F. Supp. 751 (Dist. of Col. 
1955), Judge Morris reached a similar conclusion on July 
22, 1955, stating: 

“It seems clear that the evidence upon which the 
Attornev General would exercise the discretion vested 
in him would be that contained in the record. I am 
not unmindful of the dichotomy contended for by tbe 
Circuit Court of Appeals for the Second Circuit in 
the case of United States ex rel. Matranga v. Mackey, 
210 F. (2d) 160, which attempts to sever the determina¬ 
tion of facts which make the alien eligible for suspen¬ 
sion of deportation and the act of the Attorney Gen¬ 
eral in tbe exercise of discretion on whether or not 
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such eligible alien be deported or his deportation sus¬ 
pended. It is needless to say that the decision of such 
a great court deserves and must receive profound and 
respectful consideration, but it needs also to be said 
that this question has not been decided by our Court 
of Appeals, and, therefore, the decision above referred 
to is not controlling. Undoubtedly confidential infor¬ 
mation is of inestimable value to executive officers in 
the performance of their duty, and I would not wish 
to be understood as saying anything to the contrary. 
But such great value is that it may be, and frequently 
should be, used in obtaining factual data that may be 
used of record. It is not in and of itself the stuff of 
which decisions affecting the life, liberty and property 
of persons are made.’’ 

The cases of Ex parte Chohan, 122 F. Supp. 851 (X. D. 
Calif. 1954), and U. S. ex ret. Lee Till Seem v. Shaughnessy, 
104 F. Supp. 819 (S. D. X. Y. 1952), where the courts com¬ 
mented upon the weakness of the government’s confidential 
files (revealed to these courts in camera) illustrates the 
manner in which insubstantial adverse information is un¬ 
necessarily labeled confidential. 

If the alien is not granted discretionary relief, he is de¬ 
ported. Ever since Kwock Jan Fat v. White , 253 U. S. 455 
(1920), it has been held that only matters of record must be 
considered, if a deportation hearing is to avoid the charge 
of unfairness. 

Moreover the courts have almost uniformly assumed that 
only matters of record can sway discretion in deportation 
hearings. 

In U. S. ex rel Weddeke v. Watkins, 166 F. 2d 369 (C. A. 
2, 1948; cert, denied 333 U. S. 876) it was said: 
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“Since the regulations of the Attorney General have set 
up a quasi-judicial procedure for the determination of is¬ 
sues bearing on the propriety of exercising his power to 
suspend deportation under 8 U. S. C. A., section 155(c), we 
assume that the alien is entitled to procedural due process 
in the conduct of such hearing, and we assume further that, 
if the Immigration Service issues a warrant of deportation 
without according the alien such procedural due process, 
the warrant can be challenged on this ground in habeas 
corpus proceedings.” 

Arakas v. Zimmerman, 200 F. 2d 322, 324 (C. A. 3, 1952) 
states: “We agree entirely with the holding in Alexiou v. 
McGrath, D. C. 1951,101 F. Supp. 421 # * # ”. 

In U. S. ex rel. Giacalone v. Miller, 86 F. Supp. 655, 657 
(S. D. N. Y. 1949) Judge Rifkind overruled whatever con¬ 
trary opinion he might have expressed in U. S. ex rel. Von 
Kleczkoicski v. Watkins, 71 F. Supp. 429 (S. D. X. Y. 1947). 
In the Giacolone case, Judge Rifkind stated: 

“ * * * It is now accepted that procedural due process 
must be observed in a hearing even though the alien is 
invoking relief which is, in any event afforded only at of¬ 
ficial discretion. See United States ex rel. Weddeke v. Wat¬ 
kins, 2 Cir. 1948, 166 F. 2d 369, 371, certiorari denied 1948, 
333 U. S. S76, 68 S. Ct. 904, 92 L. Ed. 1152; Kavadias v. 
Cross D. C. X. D. Ind. 1948, 82 F. Supp. 716, 718.” 

Kavadias v. Cross, 82 F. Supp. 716, (X. D. Ind. 1948; re¬ 
versed upon other grounds, 177 F. 2d 497) followed the 
rule of U. S. ex rel. Weddeke v. Watkins, supra, that discre¬ 
tion must be exercised upon the evidence of record. 

Sigificantly, where Congress intended that matters out¬ 
side the record be utilized it specifically authorized it or 
authorized regulations permitting its use. Such is the case 
of exclusions without a hearing. 8 U. S. C. 1225(c); Knauff 
v. Sliaughnessy, 338 U. S. 53 (1950); Shaughnessy v. Mezei, 
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345 U. S. 206 (1953). Such is the case of detention of alien 
enemies who are not entitled to a hearing. Ludecke v. Wat¬ 
kins, 335 U. S. 160 (1948). However, where a hearing is 
authorized—and this is so even in the case of arriving aliens, 
it must be a fair hearing on record evidence. Johnson v. 
Tertzag, 2 F. 2d 40, 42 (C. A. 1, 1924); U. S. ex rel., Brandt 
v. District Director, 40 F. Supp. 371 (S. D. N. Y. 1941); 
Immigration and Naturalization Service Monthly Review. 
February, 1947, p. 101. 

From 1917 until the Alexiou case in 1949 the statute and 
regulations herein were interpreted to require determina¬ 
tions of discretion to be made upon record evidence. This 
long standing administrative practice and contemporaneous 
interpretation is entitled to great weight. United States v. 
American Trucking Association, 310 U. S. 534, 549 (1940); 
Billings v. Truesdale, 321 U. S. 542, 552 (1944). It re¬ 
flected the will of Congress when the 1917 Immigration Act 
and its 1940 amendment (54 Stat. 671, providing for sus¬ 
pension of deportation) were enacted. It is therefore sub¬ 
mitted that this Court should affirm the doctrine enunciated 
in U. S. ex rel. Weddeke v. Watkins, Alexiou v. McGrath, 
Orahovats v. Brownell, and Maeztu v. Brownell, supra. 

Conclusion 

For the reasons set forth above, the judgment below 
should be reversed. 

Respectfully submitted, 

Jack Wasserman, 

Attorney for Appellant, 

Warner Building , 

Edward J. Ennis, Washington 4, D . C. 

Frank Chum an, 

David Carliner, 

Of Counsel. 


23 


No. 12894 

JOINT APPENDIX 
Index 

Page 

Complaint . 25 

Answer . 29 

Pretrial Memorandum. 30 

Exerpts from Transcript . 31 

Court’s Memorandum . 33 

Order . 36 

Notice of Appeal. 37 

Stipulation Designating Record. 37 

Order Transmitting Original Exhibit. . 38 

Opinion of Assistant Commissioner, April 16, 1951 38 

Opinion of Assistant Commissioner, October 15,1951. 43 

Opinion of Board of Immigration Appeals, January 
9, 1953 . 44 














25 


JOINT APPENDIX 

Complaint 
Filed June 11, 1953 

The plaintiffs, Hiroichi and Tsugino Hamasaki, respect¬ 
fully allege: 

1. That this is an action for a declaratory judgment 
under the Declaratory Judgment Act (28 U. S. C. 2201) and 
for review under the Administrative Procedure Act (5 
U. S. C. 1001, et seq.). 

2. The plaintiffs are husband and wife, natives and citi¬ 
zens of Japan, 51 and 43 years old, who last entered the 
United States in April 1929. 

3. That the defendant is the Attorney General of the 
United States and is charged with the statutory duty to 
determine after appropriate hearings whether aliens are 
to be deported from the United States, and supervises the 
administration of the Immigration and Naturalization 
Service and the Board of Immigration Appeals. 

4. The plaintiffs were married in Japan in 1928, and they 
have resided continuously in the United States since their 
entry in 1929. They have five United States born children, 
the oldest born in November 1930, and the youngest in 
November 1944. 

5. The plaintiff Hiroichi Hamasaki is self-employed as a 
gardner, and the plaintiff Tsugino Hamasaki is a housewife. 
The plaintiff Hiroichi Hamasaki is the sole support of his 
wife and children. The deportation of the plaintiffs would 
constitute a serious economic detriment to their children. 

6. From February 1942 until September 23, 1942, the 
plaintiff Hiroichi Hamasaki was interned as an alien of 
enemy nationality. On September 23, 1942, the said plain¬ 
tiff was paroled and was transferred to the Gila River Re¬ 
location Center at Rivers, Arizona, operated by the War 
Relocation Authority of the United States Department of 
Interior, where the plaintiffs and their children were in 
detention until termination of the war relocation program 
for all persons of Japanese ancestry. 

7. On May 16,1945, during the plaintiffs’ detention in the 
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Gila River Relocation Center, they were given hearings in 
deportation proceedings with a view to deporting them to 
Japan. The plaintiffs denied their true identities at these 
hearings because they feared they might be separated from 
their children and deported to Japan during the hostilities 
with Japan. The hearings were continued by the Presiding 
Inspector to afford the Immigration and Naturalization 
Service an opportunity to conduct a further investigation. 

S. On January 12, 1949, the plaintiffs applied for suspen¬ 
sion of deportation and revealed their correct names and 
identities and admitted their former misstatements of fact 
in this respect in their hearings on May 16, 1945. 

9. At the reopened hearing on January 19, 1950, the 
plaintiff Hiroichi Hamasaki testified that from 1930 until 
the outbreak of the war between the United States and 
Japan lie was a member of the Dai Nippon Butoku Kai, 
translated as Japan Fencing Association, listed as a totali¬ 
tarian organization by the Attorney General pursuant to 
Executive Order No. 9835 of March 21, 1947 (5 U. S. C. 
631). He also testified that he taught fencing with this 
organization, that the organization was not political in 
nature and that he indoctrinated his students with the prin¬ 
ciples of American living and loyalty to the United States 
and that the subjects taught by the organization were not 
closely patterned after methods taught in the Japanese 
militia. There was no evidence to the contrary introduced 
at the hearing. 

10. The Hearing Officer who conducted the plaintiffs’ 
hearings determined that they should be deported and 
denied suspension of deportation or voluntary departure 
on the ground that their false statements concerning their 
true identities disclosed a lack of the good moral character 
required for granting discretionary relief. 

11. On April 16, 1951, on appeal from the Hearing 
Officer’s determination, the Assistant Commissioner of the 
Immigration and Naturalization Service, Adjudications 
Division, determined that the plaintiffs’ isolated false state¬ 
ments did not justify a finding that they lacked the neces- 
sarv good moral character but might be taken into consid- 
eration in determining the desirability of granting discre¬ 
tionary relief. Thereupon the Assistant Commissioner 
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ordered that the plaintiff Tsugino Hamasaki be granted the 
discretionary relief of voluntary departure. 

12. In the case of the plaintiff Hiroichi Hamasaki, how¬ 
ever, the said Assistant Commissioner then determined on 
April 16, 1951, that he should be deported and that no dis¬ 
cretionary relief was warranted in view of his former mem¬ 
bership in and activities on behalf of the aforesaid organi¬ 
zation. 

13. On October 15, 1951, the said Assistant Commissioner 
denied a motion for reconsideration contending that denial 
of suspension of deportation solely for former membership 
in the aforesaid organization without proof of any activities 
by the alien or the organization hostile to the United States 
was an abuse of discretion and was a denial of fair hearing 
and due process of law because of a lack of hearing and 
proof of the activities of the organization and the participa¬ 
tion of the alien in the activities. The decision denying 
the motion stated that mere membership in a proscribed 
organization need not preclude discretionary relief but is 
one piece of evidence affecting the conclusion and that 
“Confidential information in the possession of this Service 
has been considered.” 

14. On the appeal to the Board of Immigration Appeals 
the plaintiffs moved for a further hearing to disclose fully 
the activities of the plaintiff Hiroichi Hamasaki in connec¬ 
tion with the aforesaid proscribed organization and the 
nature and activities of the organization. 

15. On January 9, 1953, the Board of Immigration Ap¬ 
peals determined that there was “no reason to order a fur¬ 
ther hearing in this case” and modified the order of the 
said Assistant Commissioner to permit both plaintiffs to 
depart voluntarily from the United States. The Board 
stated in its decision “that membership in such an organi¬ 
zation is simply one piece of evidence which should be 
taken into consideration at arriving at a conclusion as to 
whether discretionary relief is warranted in a particular 
case. In the instant case, the male alien was not merelv an 
inactive member of a proscribed organization but was a 
fencing instructor in such an organization from about 1935 
to 1941.” 

16. That in reaching its determination, the Board of 
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Immigration Appeals considered confidential information 
not part of the record available to plaintiffs. The refusal 
to grant the plaintiff Tsugino Hamasaki suspension of 
deportation on the facts of the case was arbitrary and 
capricious and an abuse of discretion. 

17. The refusal to grant the plaintiff Hiroichi Hamasaki 
suspension of deportation on the evidence in the record, 
including the evidence of his wholly innocent activity in 
connection with the aforesaid proscribed organization, was 
arbitrary and capricious and an abuse of discretion. 

18. The refusal to grant a further hearing to receive evi¬ 
dence on the nature of the actiivties of the proscribed or¬ 
ganization and nature of the activities of the plaintiff 
H iroichi Hamasaki in connection with the said proscribed 
organization was denial of a fair hearing and a denial of 
due process of law. 

If). The consideration of confidential information in de¬ 
termining to deny suspension of deportation to the plaintiffs 
was a denial of a fair hearing and a denial of due process 
of law. 

Whekefoke, plaintiffs pray for judgment declaring: 

(a) That the deportation hearings herein were un¬ 
fair, null and void; 

(b) That after a fair hearing a determination should 
be made by the defendant whether the plaintiffs should 
be granted suspension of deportation without regard to 
the former membership of the plaintiff Iliroichi 
Hamasaki in the proscribed organization; 

(c) That the defendant should be restrained from 
deporting the Plaintiffs pending final determination of 
this action; 

(d) That further appropriate relief be granted. 

Jack Wassermax, 

Attorney for Plaintiffs , 

Warner Building, 
Washington, D. C. 

Edward J. Exxis, 

Frank F. Chum an, 

Of Counsel. 
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Answer 

Filed August 12,1953 
First Defense 

The complaint fails to state a cause of action upon which 
relief can be granted. 

Second Defense 

1. Defendant is not required to answer the allegations 
contained in paragraph one of the complaint. 

2. Defendant admits the plaintiffs last entered the United 
States in April, 1929. Defendant further avers that this 
entry was surreptitious and illegal. Defendant is with¬ 
out information sufficient to form a belief as to the truth 
of the remaining allegations contained in paragraph two 
of the complaint. 

3. Admitted. 

4 and 5. Defendant is without information sufficient to 
form a belief as to the truth of the allegations contained 
in paragraphs four and five of the complaint. 

6. Admitted. 

7. Defendant is without information sufficient to form a 
belief as to the truth of the reason given for plaintiffs 
falsification of their names during the May 16th, 1945 hear¬ 
ing. Defendant further avers that their reasons for such 
falsification are immaterial. Defendant admits the re¬ 
maining allegations of paragraph seven. 

8. 9, 10, 11,12, 13,14 and 15. Admitted. 

16, 17, 18 and 19. Denied. 

Wherefore, having fully answered defendant demands 
judgment together with costs of this suit. 

(S.) Leo A. Rover, 

United States Attorney. 
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Pre-trial Memorandum 
Filed November 3, 1954 

This is an action for a declaratory judgment pursuant 
to 28 U. S. C. 2201 and 5 U. S. C. 1009 to review an order 
of deportation entered against plaintiffs. 

The pleadings establish and it is admitted that plain¬ 
tiffs, husband and wife, are natives of Japan who entered 
the United States illegally, without proper documents, in 
April 1929 and that they have been ordered deported 
pursuant to an order of departure and deportation of the 
Board of Immigration Appeals, dated January 9, 1953. 

Plaintiffs contend that the order of deportation is null 
and void upon the grounds (1) that their deportation is 
arbitrary and an abuse of discretion, considering their 
good moral character, their residence here of twenty-five 
years, and the fact that they have five American born 
children; (2) that their deportation hearing was unfair 
by reason of the consideration given to confidential infor¬ 
mation. 

Defendant contends that plaintiffs have been properly 
ordered deported, that there was no abuse of discretion, 
and that no confidential information was utilized. 

Counsel for the parties agree that any official Govern¬ 
ment documents, either originals, photostats or carbons, 
may be introduced without formal proof, subject to ob¬ 
jections as to relevancy, competency, and materiality. 
Dated October 1954. 

(S.) Matthew F. McGuire, 

United States District Judge. 

Jack Wasserman, 

Attorney for plaintiff. 

Robert L. Toomey, 

Assistant United States Attorney. 
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Transcript of Proceedings 

Washington, D. C. 

March 24, 1955. 

The above-entitled matter came on for trial before Honor¬ 
able Joseph C. McGarraghy at 11:15 o’clock a. m. 

Appearances: 

On behalf of the plaintiffs: 

Jack Wasserman, Esq. 

Oil behalf of the defendant: 

George Toomey, Esq. 

The Court: You may proceed. 

Mr. Wasserman: Your Honor, may we have the immigra¬ 
tion file received in evidence? 

Mr. Toomey: If your Honor please, there are two of them. 

We can introduce both of them, although I think they are 
really the same thing. 

Mr. Wasserman: I think for completeness of the record 
both ought to be in. 

We can have what is known as the male plaintiff’s file 
introduced as Exhibit 1. 

Mr. Toomey: To be perfectly honest, I don’t know which 
is male and which is female. 

Mr. Wasserman: No, you can’t tell from the names. 

The Deputy Clerk: You are going to enter both of them? 

Mr. Wasserman: Yes. 

Plaintiff’s Exhibit 1 will be the male, and 2 will be the 
female. 

(Two immigration files were marked as Plaintiff’s Ex¬ 
hibits 1 and 2 for identification.) 

The Court: They will be received in evidence. 

(Plaintiff’s Exhibits 1 and 2 for identification were re¬ 
ceived in evidence.) 

Mr. Wasserman: We have one further item, your Honor. 
I understand that Mr. Toomey will stipulate that the Board 
of Immigration Appeals probably had the confidential file of 
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the subject plaintiffs at the time of its decision; is that 
correct? 

Mr. Toomey: Yes, your Honor. 

At the request of Mr. Vasserman, I called the Chairman 
of the Board of Immigration Appeals this morning before 
we came into Court and asked him first whether or not con¬ 
fidential information had been available to the Board. In 
other words, at the intermediate adjudication level, it was 
admitted that confidential information was utilized. So 
then the question arose whether or not the Board of Immi¬ 
gration Appeals had also utilized this confidential informa¬ 
tion. 

First of all, I ascertained that in all probability the confi¬ 
dential information which was before the Assistant Com¬ 
missioner—the intermediate level—had been sent to the 
Board. 

Also at the request of Mr. Vasserman I asked the Chair¬ 
man of the Board whether he was able to tell me whether the 
Board had considered this information. 

He advised that they had not. 

I asked him specifically this question: May I represent to 
the Court that the confidential information which probably 
was available to the Board played no part in its decision in 
this case? 

He said yes, I could. 

So I would like that also to be included in the stipulation. 

In other words, that he would testify to that fact, that the 
information was available but was not considered. 

Mr. Vasserman: I have consented to that, and I do con¬ 
sent to that. 

The Court: Very well. 

Mr. Vasserman: Now, with that, the plaintiffs rest. 

Mr. Toomey: If your Honor please, may I have either 
one or the other of the files? 

Mr. Vasserman: Did you want to make a motion, Mr. 

Toomev? Or mav we have argument now? 

• * * 

I think the way to proceed is for me to argue the matter 
and then you can come back. 

Mr. Toomey: Very well. The Government will rest also 
at this stage. 

• ••#••• 
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Memorandum 
Filed May 31, 1955 

Plaintiffs, husband and wife, are natives and citizens of 
Japan who last entered the United States in April, 1929. 
This proceeding seeks relief from an Order of the Board of 
Immigration Appeals, dated January 9, 1953, directing that 
plaintiffs depart from the United States voluntarily with¬ 
out expense to the Government, and if they do not depart 
voluntarily when and as required, the privilege of voluntary 
departure shall be withdrawn and the plaintiffs deported 
pursuant to law. 

The complaint attacks the action of the defendant in de¬ 
nying plaintiffs suspension of deportation, while recogniz¬ 
ing that discretion is vested in the Attorney General, by 
claiming that the refusal to suspend deportation was arbi¬ 
trary and capricious and an abuse of discretion. 

The plaintiffs allege that a proscribed listing was used by 
the immigration authorities and that this constituted im¬ 
proper control of the discretion vested in the Board of Im¬ 
migration Appeals. In my opinion, the complaint and rec¬ 
ord clearly disclose that the Board of Immigration Appeals 
exercised its independent judgment in this matter. 

The principal ground urged by the plaintiffs in their com¬ 
plaint and in argument is that the Board of Immigration 
Appeals considered confidential information not part of the 
record available to the plaintiffs and, therefore, the plain¬ 
tiffs were denied a fair hearing and denied due process of 
law. 

These deportation proceedings commenced May 16, 1945, 
when the first hearing was held. Resumed hearings were 
held on September 29, 1949 and January 19, 1950. One of 
the reasons for this long delay was the giving of perjured 
testimony by the plaintiffs at the first hearing, thereby re¬ 
quiring extensive investigation by the Government. 

On February 20, 1950, the Hearing Officer found that 
the plaintiffs were subject to deportation on the grounds 
that they are aliens ineligible to citizenship and not enti¬ 
tled to enter the United States, and further found that they 
were ineligible for suspension of deportation. In this con- 
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nection, the Hearing Officer found that the plaintiffs had 

not been persons of good moral character for the preceding 

five rears due to false statements which thev had made 
* • 

concerning their true identity during the course of the pro¬ 
ceedings. 

An appeal was taken and, on April 16, 1951, it was or¬ 
dered by the Acting Assistant Commissioner of the Adjudi¬ 
cations Commission that the plaintiffs’ applications for sus¬ 
pension of deportation be denied. 'While this order reviewed 
the circumstances of the perjury committed by both plain¬ 
tiffs, greater emphasis, as far as the male plaintiff is con¬ 
cerned, was put upon his membership and his conscious ac¬ 
tivities on behalf of a totalitarian organization on the At¬ 
torney General’s list of subversive organizations. 

It will thus be seen that, up to this stage, denial of dis¬ 
cretionary relief to the plaintiffs was due to perjury upon 
the part of both plaintiffs—admitted by them only after be¬ 
ing confronted with undeniable proof—and membership by 
the male plaintiff in a totalitarian organization. 

On October 15. 1951, the Acting Assistant Commissioner, 
after further proceedings based upon a motion for recon¬ 
sideration, denied the motion for reconsideration, and in 
his order made the following statement: 

“Since relief from deportation is not a matter of 
right but of discretion, any evidence, whether or not 
of record, officially touching the issue may be con¬ 
sidered. 31 niter of A, A-617S382, A. G. 1949 (Int. Dec. 
109). Confidential information in the possession of 
this service has been considered. His admission of the 
commission of perjury has been heretofore noted. We 
are not satisfied from all this evidence that the aliens’ 
presence in the United States would be in the best inter¬ 
est of this country. Suspension of deportation will not 
be granted to the male alien. The factors regarding 
the female respondent have been covered in our previ¬ 
ous order and there is no new persuasive reason pre¬ 
sented to change our previous grant of voluntary de¬ 
parture to her.” 
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Thereupon, the case was appealed to the Board of Immi¬ 
gration Appeals which, on January 9, 1953, entered its 
Order as recited above. 

The Order of the Board of Immigration Appeals re¬ 
viewed in detail the circumstances of the perjury committed 
by the two plaintiffs and the membership by the male plain¬ 
tiff in the totalitarian organization in question. There is 
no indication that any confidential information was con¬ 
sidered by the Board of Immigration Appeals and it was 
stipulated at the hearing of this case that the Chairman of 
the Board of Immigration Appeals would testify that confi¬ 
dential information was available to the Board but had not 
been considered by the Board in reaching its decision. 

I find that confidential information was not considered 
by the Board of Immigration Appeals, and I quote the 
following from the decision of the Board: 

“We have carefully considered the record and the 
argument of counsel. We believe that we would bo 
remiss in our obligation if, in determining whether we 
should exercise discretion vested in the Attorney Gen¬ 
eral, we ignored membership in an organization listed 
by the Attorney General as totalitarian. We feel, how¬ 
ever, that membership in such an organization is simply 
one piece of evidence which should be taken into con¬ 
sideration in arriving at a conclusion as to whether 
discretionary relief is warranted in a particular case. 

“In the instant case, the male alien was not merely 
an inactive member of a proscribed organization but 
was a fencing instructor in such an organization from 
about 1935 to 1941. Furthermore, the perjury com¬ 
mitted by the respondents is more aggravated than if 
they had merely given incorrect dates of entry. Al¬ 
though confronted with their own photographs and 
records of admission in transit and records of de¬ 
parture, they were brazen enough to deny that the 
photographs and records related to them and concocted 
a story about a twin brother. The respondents even 
testified that they had never been married. It may be 
noted that the respondents did not disclose the true 
facts regarding their last entries until nearly four 
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years after their original hearing and that such dis¬ 
closures were made after the enactment of Public Law 
S63, approved July 1, 1948, which made Japanese 
eligible for suspension of deportation, and after the 
investigation bv the United States Political Advisor in 
Yokohama, Japan, had disclosed that the respondents’ 
previous testimony was untrue.” 

There is nothing in the record to support the allegation 
of the complaint that “in reaching its determination, the 
Board of Immigration Appeals considered confidential in¬ 
formation not part of the record available to plaintiffs.” 

Since it is the Board of Immigration Appeals which exer¬ 
cised the discretion vested in the Attorney General, and 
since the action of that Board was based solely upon the 
grounds outlined above and not upon confidential informa¬ 
tion in the files of the Service, I do not believe that the plain¬ 
tiffs have been denied due process nor is there any evidence 
of any abuse of discretion by the Attorney General which 
would require remand of the case to the Board of Immigra¬ 
tion Appeals for further proceedings. 

Accordingly, the complaint will be dismissed. 

Counsel for the defendant will prepare and submit an 
appropriate Order. 

Joseph C. McGarraghey, 

Judge. 

May 31, 1955. 

Order 

Filed June 7, 1955 

This case came on for trial bv the Court on March 24, 
1955. The Court having considered the evidence adduced 
by the parties and having filed a Memorandum Opinion on 
May 31, 1955, it is by the Court this 7th day of June, 1955, 

Ordered that the complaint be and the same hereby is 
dismissed. 

Joseph C. McGarraghey, 

Judge. 
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Notice of Appeal 
Filed July 5, 1955 

Notice is hereby given that the plaintiff hereby appeals 
to the United States Court of Appeals for the District of 
Columbia, from the judgment herein entered June 7, 1955. 

(S.) Jack Wasserman, 

Attorney for Plaintiff. 

Copy to be sent to: 

Leo A. Rover, Esq., 

United States Attorney. 

Stipulation Designating Record 

Filed July 11, 1955 

It is hereby stipulated and agreed by and between the 
attorneys for the respective parties hereto, that the record 
on appeal consist of the following: 

1. Complaint. 

2. Answer. 

3. Pre-trial memorandum. 

4. Transcript of the record. 

5. Immigration file of plaintiff (to be transmitted in 
original form to Court of Appeals). 

6. Memorandum Opinion of the Court. 

7. Judgment of the Court. 

S. Notice of Appeal. 

9. Stipulation designating record. 

Dated: July 7, 1955. 

Jack Wasserman, 
Attorney for Plaintiff; 
(S) Lewis Carroll, 
Attorney for Defendant. 
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Order Transmitting Original Exhibit 
Filed July 15, 1955 

It is bv the Court this 15 dav of July, 1955, 

Ordered, that plaintiff’s immigration file which was intro¬ 
duced as an exhibit herein, shall be transmitted to the Court 
of Appeals in its original form and shall not be photostated 
or otherwise reproduced. 

Jas. W. Morris, 

United States District Judge. 

We consent: 

Lewis Carroll, 

Assistant U. S. Attorney. 

Jack Wasserman, 

Attorney for Plaintiff. 

Opinion of Assistant Commissioner 

UNITED STATES DEPARTMENT OF JUSTICE 

Immigration and Naturalization Service 

April 16, 1951 

(Appeal 15) 

Files: A-4786269—Los Angeles (15942/1677); A-5364167 
—Los Angeles (1600/22942). 

In re: Hiroiehi Hamasaki and wife, Tsugino Hamasaki 
or Shizu Hamasaki, in Deportation Proceedings. 

In behalf of respondents: Edward J. Ennis, Esquire, 165 
Broadway, New York 6, N. Y., and Frank F. Chuman, 
Esquire, 257 S. Spring Street, Los Angeles 12, California. 

Charges: Warrant: (both aliens) Act of 1924—No immi¬ 
gration visa; Act of 1924—Ineligible to citizenship. 

Lodged: None. 

Application: Suspension of deportation—economic detri¬ 
ment. 

Detention Status: Released on own recognizances. 

Upon consideration of the entire record, the findings of 
fact and conclusions of law as to deportability, proposed 
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by the Presiding Inspector on February 20,1950, are hereby 
adopted. 

Discussion: The officer conducting the hearing has found 
the aliens ineligible for discretionary relief on the grounds 
that they have failed to establish their good moral character 
by reason of perjury committed in 1945. Good moral char¬ 
acter is based upon the sum total of a person’s actions, and 
we do not believe a finding that the aliens were not of good 
moral character is justified under the circumstances of this 
case by reason of their isolated commission of perjury. 
We do, however, feel that the commission of the perjury is 
an item to be taken into consideration in so far as the desir¬ 
ability of granting the discretionary action requested is 
concerned. 

The records relate to a 49-year-old male and a 41-year-old 
female, husband and wife, both natives and citizens of 
Japan, of the Japanese race, who last entered about April 
15, 1929 near Calexico, California, surreptitiously. The 
aliens are clearly deportable on the charge contained in the 
warrant of arrest issued in each case. 

The male applicant previously resided in the United 
States from the time of an illegal entrv in 1920 until his 
departure for Japan in 1928. The female applicant was in 
the United States for three days in transit, prior to her last 
entry. 

The applicants were married in Japan in 1928. They have 
five native-born citizen children of the union, the oldest of 
whom is 19 and the youngest, four years of age. All of the 
children reside with their parents. One child is employed 
and earns $37.50 a week. She contributes about five dollars 
a week to the household expenses. The other children are 
apparently attending school. The male applicant is em¬ 
ployed as a gardener earning about $300 a month and in 
addition, has an income of $150 a month from rentals of a 
house he has bought. The female applicant is employed as 
a housewife and is supported by her husband. The family 
assets total about $16,000, of which $14,000 consists of an 
equity in a four-unit home. 

Deportation of the male applicant would deprive his 
native-born citizen children of the major portion of their 
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income and deportation of the female applicant would make 
it necessary for a housekeeper to be hired to care for them. 
It is apparent that deportation of the applicants would 
result in a serious economic detriment to their native-born 
citizen children. 

Affidavits of witnesses and Service records establish that 
the aliens have resided in the United States in excess of 
seven vears and were residin'? in the United States on July 
1, 1948. The aliens are therefore also eligible for suspen¬ 
sion of deportation by reason of their residence in the 
United States. 

Both applicants have admitted the commission of perjury 
in connection with statements made during a hearing before 
this Service on May 16, 1945. At that time, the female 
applicant testified falsely under oath that she had entered 
the United States prior to 1924; that she resided in the 
United States during a period of time when she was in fact 
absent from the United States; and that certain exhibits in 
the government's possession did not relate to her, when in 
fact they did relate to her. The record reveals that the 
alien voluntarily supplied the correct information at a hear¬ 
ing on January 19,1950. She then stated that she had made 
the false statements in 1945 during the course of a hearing 
upon a warrant of arrest issued in her case: because she 
then was afraid she would be deported to Japan during the 
war and she did not wish to be separated from her children; 
and that she regrets having made the false statement. 

The male applicant has admitted the commission of 
perjury on May 16, 1945, when he stated to an officer of this 
Service at a deportation hearing held on a warrant issued 
in his case, that his last entry was in 1920; that he resided 
in the United States during a period of time when he was in 
fact, absent from the United States; that certain exhibits 
in the government’s possession did not relate to him, when 
in fact they did relate to him. 

On January 19, 1950, the male applicant voluntarily gave 
the correct information concerning the date of his last 
entry; his residence in the United States; and the fact that 
the exhibits in question did refer to him. The alien stated 
that he regretted having made a false statement; but the 
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statements were made at a time when he was very much 
afraid that lie might be deported to Japan during the war 
as an enemy alien, and that he had great fear of separation 
from his children and his wife; that he did not wish to be 
deported to Japan as an enemy alien during the war; and 
that he feared there might be some danger to him if he were 
deported to Japan. It is also noted that a general informa¬ 
tion form sworn to by the respondent on January 12, 1949 
and apparently submitted to this service at about that time, 
contains the correct information concerning the date of the 
alien’s last entrv into the United States. 

The record reveals that the applicants were ordered in¬ 
terned as enemv aliens in Februarv 1942 and that thev and 
* * » 

their children were interned until September 23, 1942, when 
they were paroled. 

The male alien testified that he was a member of the 
Hokubei Bupoku Kai (or Hai) of Southern California, Los 
Angeles Branch from 1930 until the outbreak of war be- 
tween the LTiited States and Japan; that he taught Japa¬ 
nese fencing with this organization; that the organization 
was not political in nature; that he indoctrinated his stu¬ 
dents with the principles of American living and loyalty to 
the United States; and that the organization was also 
known as North American Dai Nippon Butoku Kai (Hai); 
that “Dai Nippon Butoku Kai” is translated as “Japan 
Fencing Association”; and that the subjects taught by the 
organization were not closely patterned after methods 
taught in the Japanese militia. 

It is noted that Dai Nippon Butoku Kai is listed as totali¬ 
tarian organization by the Attorney General pursuant to 
the Executive Order 9835. 

In view of the male applicant’s membership and his con¬ 
scious activities on behalf of a totalitarian organization on 
the Attorney General’s list of subversive organizations, dis¬ 
cretionary relief of any kind is not warranted. Matter of 
Vergas, A-4373751, B. I. A., 1949. His deportation will 
therefore be ordered. 

It may be that because of the male respondent’s active 
participation in the organization named above, he may be 
deportable under the provisions of the Act of October 16, 
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1918, as amended by the Internal Security Act of 1950, as 
being a member of one of the classes in such section. If 
he were so deportable, he would then come within the pro¬ 
visions of Section 19(d) of the Act of 1917 and would not 
be eligible for any discretionary relief. In view of the de¬ 
cision to the effect that discretionary relief is not warranted 
in this case, no purpose would be served in reopening the 
case for the purpose of lodging additional charges under 
the Act of October 16, 1918. 

In view of the action taken in the male respondent’s case 
we do not feel suspension of deportation is warranted in the 
case of the female alien. She will be granted the privilege 
of voluntary departure. 

Order: It is ordered that an order of deportation be not 
entered at this time but that the female alien be required 
to depart from the United States, without expense to the 
government, within such period of time and under such 
conditions as the Officer in Charge of the District deems 
appropriate. 

It Is Further Ordered that the male alien be deported from 
the United States, pursuant to law, on the charge stated in 
the warrant of arrest. 

It Is Further Ordered that the aliens’ applications for 
suspension of deportation be denied. 

Assistant Commissioner, 

Adjudications Division. 
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Opinion of Assistant Commissioner 
United States Department of Justice 

Immigration and Naturalization Service 

October 15, 1951 

File: A-4786269-Los Angeles (15942/1677) 

A-5364167-Los Angeles (1600/22942) (Appeal 15) 

In re: Hiroichi Hamasaki and Wife, Tsugino Hamasaki or 

Shizu Hamasaki 

In Deportation Proceedings. 

In Behalf of Respondents: Edward J. Ennis, Esquire, 
165 Broadway, New York 6, N. Y. and Mike M. Masaoka, Na¬ 
tional Legislative Director, Japanese American Citizens 
League, 300 Fifth Street, N. E., Washington 2, D. C., (Both 
Heard: July 3, 1951). Frank F. Chuman, Esquire, 258 S. 
Spring Street, Los Angeles 12, California. 

Charges: Warrant: (both aliens) Act of 1924—No im¬ 
migration visa, Act of 1924—Ineligible to citizenship. 

Lodged: None. 

Application: Suspension of deportation—economic detri¬ 
ment. 

Detention Status: Released on owm recognizance. 

Discussion: The facts are fully stated in the Central Of¬ 
fice order of April 16, 1951, ordering the male alien to be 
deported from the United States on the charges stated in 
the warrant of arrest and granting the female applicant 
voluntary departure. 

Motion for reconsideration was filed and on July 3, 1951, 
Mr. Ennis and Mr. Masaoka, of counsel, were heard in sup¬ 
port of the motion for reconsideration. 

The Assistant Commissioner denied the male alien’s ap¬ 
plication for suspension of deportation because of the alien’s 
commission of perjury in 1945 and the fact that he had been 
an active member of a totalitarian organization on the At¬ 
torney General’s list of subversive organizations. 

Mere membership alone in such an organization (on the 
Attorney General’s list of subversive organizations) need 
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not preclude the grant of discretionary relief. But in this 
case, membership is but one piece of evidence which affects 
our conclusion as to whether favorable discretionary ac¬ 
tion is justified. 

Since relief from deportation is not a matter of right but 
of discretion, any evidence, whether or not of record, of¬ 
ficially touching the issue may be considered, Matter of A, 
A-61783S2, A. G., 1949 (Int. Dec. 109). Confidential infor¬ 
mation in the possession of this Service has been considered. 
Ilis admission of the commission of perjury in 1945 has been 
heretofore noted. We are not satisfied from all this evi¬ 
dence that the alien's continued presence in the United 
States would be in the best interest of this country. Sus¬ 
pension of deportation will not be granted to the male alien. 
The factors regarding the female respondent have been 
covered in our previous order and there is no new persuasive 
reason presented to change our previous grant of voluntary 
departure to her. The motion for reconsideration will be 
denied. 

Order: It is ordered that the motion for reconsideration 
be denied. 


Assistant Commissioner, 

Adjudications Division. 

Opinion of Board of Immigration Appeals 
January 9, 1953 

i Files: A-4786269, Los Angeles (15942/1677), A-5364167, 
(1600/22942). 

In re: Hiroichi Hamasaki and wife, Tsugino Hamasaki 
or Shizu Hamasaki, in Deportation Proceedings. 

In Behalf of Respondents: Edward J. Ennis, Esquire, 
165 Broadway, Xew York 6, New York and Mr. Mike 
Masaoka, National Legislative Director, Japanese American 
Citizens League, 300 5th Street, X. E., Washington 2, D. C., 
Both Heard: January 14,1952). 

Charges: Warrant: Act of 1924—No immigration visa 
(Both aliens). Act of 1924—Ineligible to citizenship. 



45 

Lodged: None. 

Application: Suspension of deportation—economic detri¬ 
ment. 

Detention Status: Released on own recognizance. 

By order dated April 16, 1951, the Acting Assistant 
Commissioner denied the respondents’ application for sus¬ 
pension of deportation and directed the male respondent’s 
deportation from the United States on the charges stated 
in the warrant of arrest but granted the female respondent 
voluntary departure. This case is before us on appeal 
from an order entered by the Acting Assistant Commis¬ 
sioner on October 15, 1951 denying the respondents’ mo¬ 
tion for reconsideration. The appeal is directed to the 
denial of suspension of deportation. 

The respondents are a 51-year-old male and his 42-year- 
old wife, both natives and citizens of Japan of the Ja¬ 
panese race. They last entered the United States near 
Calexico, California, surreptitiously, in April 1929. The 
male alien previously resided in the United States from the 
time of an illegal entry in 1920 until his departure for 
Japan in 1928. It is concluded from the evidence of record 
that the aliens are deportable on the charges contained in 
their respective warrants of arrest. 

The respondents were married in Japan in 1928. They 
have five children, all born in the United States, the eldest 
in November 1930 and the youngest in November 1944. 
The male respondent is self-employed as a gardener and 
earns about $300.00 per month. He has about $200.00 in 
bank savings. His other assets amount to approximately 
$2,500.00 and consist of an automobile and furniture. He 
has purchased a home in the name of one of his children 
with himself as guardian on which he has made a down 
payment of $12,250.00. With the exception of a five dollar 
weekly contribution to the household expenses by his eldest 
child, who is employed at a salary of $37.50 a week, the male 
respondent is the sole support of his family. The re¬ 
spondents have also resided in the United States con¬ 
tinuously for over seven years including July 1, 1948. 

The original hearings in this case were held on May 16, 
1945 at the Gila River Relocation Center, Rivers, Arizona, 
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at which time the male alien testified that he last entered 
the United States in 1920 and the female alien alleged that 
her name was Shizu Hamasaki and that her last entry 
occurred about June 25, 1923 at San, Francisco as a stowa¬ 
way. The aliens were then confronted with two Forms 
1-404 (Certificate of Admission of Alien) and two Forms 
400 (Diseriptive List) which showed the admission of a 
Ivoichi Hamasaki and a Tsugixo Hamasaki at San Fran¬ 
cisco, California on March 15, 1929, in transit to Mexico and 
departure at Calexico, California, on March 18, 1929. The 
respondents denied that these records, including photo¬ 
graphs attached to the Forms 400, related to them. They 
claimed that these records and photographs related to a 
twin brother of the male alien and to the twin brother’s 
wife. The respondents further claimed that they first met 
in Colorado in 1920 and that they had never married but 
had been living out-of-wedlock. 

The May 16, 1945 hearings were continued by the pre¬ 
siding inspector in order to afford the Service an oppor¬ 
tunity to conduct a further investigation. The United 
States Political Adviser, Yokohama, Japan, then conducted 
an investigation and obtained a certificate from the male 
alien’s brother in Japan and a letter from the Chief of 
the male alien’s native village, both executed on October 4, 
1947, which indicate that “Hiroichi Hamasaki does not 
have a twin or any other brother named Koiciii, and that 
the forms 400 enclosed with the letter from the Department 
of Justice actually bear the photographs of Hiroichi 
Hamasaki and his wife Tsugiho (Exs. 15 & 16). The in¬ 
formation obtained by the Political Adviser also showed 
that Hiroichi Hamasaki married Tsugixo on November 
26,1928. 

i In their application for suspension of deportation exe¬ 
cuted by respondents on January 12, 1949, they finally 
disclosed that they last arrived in the United States in April 
1929. At a reopened warrant hearing on January 19, 
1950, the respondents also testified that they last entered 
the United States in April 1929. The male alien admitted 
that he did not have a twin brother. He further admitted 
having committed perjury at the hearing in May 1945, in 
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testifying that his last entry was in 1920; in claiming that 
he had resided in the United States during a period of time 
when he was, in fact, absent from the United States; and in 
stating that the exhibits with which he was confronted 
related to a twin brother and to the twin brother’s wife 
when in fact they related to the respondents. The female 
respondent also admitted having committed perjury at the 
May 1945 hearing in giving similar testimony. 

Both respondents state that they regret having made the 
false statements. The male respondent further states that 
he made the false statements because he was afraid that 
he might be deported to Japan during the war as an alien 
enemy and he had a great fear of being separated from his 
wife and children. The female respondent also asserts 
that she made the false statements because she feared 
being deported to Japan in time of war and she did not 
want to be separated from her children. 

The male alien was apprehended as an alien enemy in 
February 1942. He was paroled from Santa Fe, New 
Mexico, in September 1942, and joined his family at the 
Gila Relocation Center, Rivers, Arizona. He left the Re¬ 
location Center in June 1945, and returned to Los Angeles, 
California. 

According to the male alien, he was a member of Hokubei 
Bupoku Kai of Southern California, Los Angeles, Cali¬ 
fornia Branch, from 1930 until the outbreak of the war 
between the United States and Japan. He stated that this 
organization was also known as North American Dai Nip¬ 
pon Batoku Ilai (Kai). He said that Dai Nippon Batoku 
Kai means “Japan Fencing Association.” The male re¬ 
spondent asserted that as far as he can remember, the 
organization was for the purpose of clture for the second 
generation of Japanese parentage, and taught them to be¬ 
come good, loving, American citizens. He denied that this 
organization was political or military in nature and he 
stated that the subjects taught by the organization was 
not closely patterned after methods taught in the Japanese 
militia. The male alien advised that he taught Japanese 
fencing with this organization from about 1935 to 1941 
and that he indoctrinated his students with the principles 
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of American living and told them to be loyal to the United 
States. 

The Dai Nippon Butoku Kai is listed as a totalitarian 
organization by the Attorney General pursuant to Executive 
Order 9835. 

The Acting Assistant Commissioner states that good 
moral character is not destroyed by an isolated commis¬ 
sion of perjury but that the commission of perjury is an 
item to be taken into consideration insofar as the desira¬ 
bility of granting the discretionary action requested is 
concerned. The Acting Assistant Commissioner further 
states that mere membership alone in an organization on 
the Attorney General's proscribed list need not preclude 
the grant, of discretionary relief “but in this case member¬ 
ship is but one piece of evidence which affects our con¬ 
clusion as to whether favorable discretionary action is 
justified.'’ According to the Acting Assistant Commis¬ 
sioner, in addition to the male respondent’s admission of 
perjury, confidential information in the possession of the 
Service has been noted. The Acting Assistant Commis¬ 
sioner is not satisfied from the evidence that the male alien’s 
continued presence in the United States would be in the best 
interests of this country. 

Counsel in oral argument before us, stated that the 
Japanese organizations listed on the Attorney General’s 
proscribed list are listed as totalitarian and are not charged 
with being Communist or subversive. Counsel further 
stated that “pro-Japanese as they may have been, anti- 
United States as tliev mav have been so far as foreign 
relations were concerned, they stood for Japan having cer¬ 
tain authority in the East;” these organizations unlike the 
Communists, did not have a political doctrine of overthrow 
of our government by force and violence. Counsel points 
out that these Japanese organizations have been defunct 
since 1941. 


It is contended by counsel that the use in deportation 
cases of a proscription list which was created for the pur¬ 
pose of Federal Employment is bound to bring irrational 
results. Counsel also contends that although the Acting 
Assistant Commissioner indicated that suspension of de- 
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portation was denied in part because of the commission 
of perjury, it would appear that the denial was based solely 
because of membership in the organization. Counsel re¬ 
quests that if the present record does not support the 
grant of suspension of deportation, that we order a fur¬ 
ther hearing. 

We have carefully considered the record and the argu¬ 
ment of counsel. We believe that we would be remiss in 
our obligation if, in determining whether we should exer¬ 
cise discretion vested in the Attorney General, we ignored 
membership in an organization listed by the Attorney Gen¬ 
eral as totalitarian. We feel, however, that membership 
in such an organization is simply one piece of evidence 
which should be taken into consideration in arriving at a 
conclusion as to whether discretionary relief is warranted 
in a particular case. 

In the instant case, the male alien was not merely an 
inactive member of a proscribed organization but was a 
fencing instructor in such an organization from about 
1935 to 1941. Furthermore, the perjury committed by the 
respondents is more aggravated than if they had merely 
given incorrect dates of entry. Although confronted with 
their own photographs and records of admission in transit 
and records of departure, they were brazen enough to deny 
that the photographs and records related to them and 
concocted a story about a twin brother. The respondents 
even testified that they had never been married. It may 
be noted that the respondents did not disclose the true 
facts regarding their last entries until nearly four years 
after their original hearing and that such disclosures were 
made after the enactment of Public Law 863, approved July 
1, 1948, which made Japanese eligible for suspension of 
deportation, and after the investigation by the United 
States Political Adviser in Yokohama, Japan, had dis¬ 
closed that the respondents’ previous testimony was un¬ 
true. 

We feel that the facts and circumstances in this case do 
not warrant granting suspension of deportation to either 
alien. We believe that in being granted voluntary depar¬ 
ture, the female alien has been given the maximum relief 


justified by the record. We will also give the male respond¬ 
ent an opportunity to depart from the United States vol¬ 
untarily. We see no reason to order a further hearing in 
this case. 

Order: It is ordered that the order entered by the 
Acting Assistant Commissioner on April 16, 1951, be with¬ 
drawn and the aliens be permitted to depart from the 
United States voluntarily without expense to the Govern¬ 
ment, to any country of their choice, within such period of 
time, in any event not less than four months, and under 
such conditions as the officer-in-charge of the District deems 
appropriate. 

It Is Further Ordered that if the aliens do not depart 
from the United States when and as required, the privilege 
of voluntary departure shall be withdrawn without fur¬ 
ther notice or proceedings and the aliens deported from the 
United States, pursuant to law, on the charges contained 
in their respective warrants of arrest. 

} 

Chairman. 

(4585-6) 
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No. 12,894 

QUESTIONS PRESENTED 

In the opinion of the appellee the following questions are 
presented in this appeal: 

1. Is it proper in deciding whether suspension of depor¬ 
tation is warranted for the Board of Immigration Appeals 
to refuse to ignore the fact that the Japanese organization 
in which the male appellant was more than a mere member 
for the seven years immediately preceding the war between 
Japan and the United States, was an organization listed 
by the Attorney General pursuant to his duties under the 
federal employee security program; and, to consider this 
whole matter as “simply one piece of evidence” in a record 
which contains appellants’ confessions that they committed 
deliberate perjury during the course of this deportation 
proceeding? 

2. Does the fact that the Acting Assistant Commissioner, 
as the intermediate administrative level in this case, made 
some unspecified use of unidentified confidential informa¬ 
tion in deciding a motion for rehearing have any bearing 
upon this appeal from the decision of the Board of Immi¬ 
gration Appeals, the last administrative level, which de¬ 
cision was specifically based only upon matters part of 
the open record? 
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counterstatement of the case 

On June 11, 1953, appellants filed a complaint for declar¬ 
atory judgment and injunctive relief, naming the Attorney 
General as defendant (J.A. 25-28). Generally, plaintiffs 
alleged that defendant’s refusal to suspend deportation 
was arbitrary and an abuse of discretion (J.A. 30). The 
defendant filed an answer to the complaint (J.A. 29). A 
pretrial conference was held and a pretrial memorandum 
was signed by the parties (J.A. 30). At the trial the im¬ 
migration file for each plaintiff was received in evidence 
(J.A. 31 )J A stipulation was agreed to by the parties 
(R. 32); but no oral testimony was offered. The law in¬ 
volved in the case was argued by both counsel (R. 4-27). 
On May 31, 1955, the District Court issued a memorandum 

1 These two immigration files are a part of the record on appeal 
in original form and contain no continuous record or page pagina¬ 
tion. 
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opinion (J.A. 33-36), and on Juno 7, 1955, entered an order 
dismissing the complaint. This appeal was timely noted 
(J.A. 37)7 

The complaint, answer, pretrial memorandum, two ex¬ 
hibit tiles, and the stipulation disclose essentially the fol¬ 
lowing facts. Hiroichi is a male native and citizen of Japan, 
born August 5, 1901, who first entered the United States 
without inspection or documents in 1920 at the port of Ca¬ 
lexico, California. In 192S he returned to Japan and mar¬ 
ried Tsugino, also a native and citizen of Japan, born Jan- 

uarv 5, 1905. Tliev returned to the United States bv steam- 
* • * * 

ship, landed in San Francisco, and were admitted for the 
purpose of passing through the United States in transit 
to Mexico. They had no occupational plans in Mexico. 
They were in Mexico about two weeks when they paid a 
Mexican about $50.00 to assist them to cross the border in 
1929, somewhere east of Calexico, California. They had no 
visa or passport for entry (Immigration file A-4786269 doc¬ 
ument bearing 1/19/50 marginal notation, pp. 29-33). 

In 1942 appellants were interned pursuant to emergency 
legislation as aliens of enemy nationality. They then had 
four children with birth dates in 1930, 1932, 1933 and 1940 
respectively. A fifth child was thereafter born to them in 
1944 at the place where they were interned, Rivers, Ari¬ 
zona. In this country the father purchased a home in the 
name of one of his children with himself as guardian on 
which the father made a down payment of $12,250. (Immi¬ 
gration file A 4786269, document bearing 9/29/49 marginal 
notation, pp. 21, 25-26: R. 53). 

'While still relocated, on February 20th and May 16, 1945, 
appellants were given hearings in deportation proceed¬ 
ings (J.A. 26). In both those hearings, after oath was ad¬ 
ministered and explained, Hiroichi erroneously testified his 
last entry was in 1920.- He erroneously stated the certifi¬ 
cate of admission for Koichi Hamasaki in 1929 did not refer 
to him and further erroneously stated this certificate re- 


2 The Immigration Act of 1924, 43 Stat. 153, strengthened the 
procedures for admission into the United States. That Act was not 
retroactive. Sec. 31(c), 43 Stat. 169. 
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ferred to a nonexistent twin brother. He made the same 
statements as to another document showing the same ar¬ 
rival, and also departure to Mexico. Other documents in 
the name of Tsugino Hamasaki were said by Hiroichi to 
refer to the fictional wife of the nonexistent twin brother, 
and not his own wife. (Immigration file A 4786269 docu¬ 
ments bearing 2/20/50 marginal notation, pp. 1-5). 

In those same hearings and after oath was explained 
and administered, Tsugino testified her name was Shizu 
and that she entered the United States in 1923 as a steam¬ 
ship stowaway and was smuggled off the ship by a crew 
member, was not inspected, and had no visa. She erron- 
eouslv denied that a 1929 certificate of admission, and other 
documents, referred to her; and, stated all these documents 
referred to her sister-in-law. Other documents actually 
relating to her husband, she erroneously said related to her 
brother-in-law, whom she erroneously described as a twin 
brother of her husband (Immigration file A 5364167, pp. 1-3 
of material with 2/20/50 marginal notation). Each appel¬ 
lant testified the relationship between them was only of 
common-law status; and each appellant replied “no” when 
asked if they desired the privilege of voluntary departure 
(Each Exhibit file, p. S of testimony taken on 5/16/45). 
The hearings were continued for the purpose of affording 
the Service an opportunity to conduct further investiga¬ 
tion. 

In 1948 the report of the Office of the U. S. Political Ad¬ 
viser in Japan that appellants’ statements were erroneous 
was received by the Immigration and Naturalization Serv¬ 
ice (Immigration file A 4786269, Exhibit 15). On January 
12, 1949, 3 appellants corrected their perjury and applied 

:{ By the Act of July 1, 1948, the suspension powers of the At¬ 
torney General were enlarged, inter alia, from: 

. . (2) suspend deportation of such alien if not racially 

inadmissible or ineligible to naturalization in the United States 
. . .” (Act of June 28, 1940, 54 Stat. 672). 

to the following: 

“. . . (21 suspend deportation of such alien if he is not in¬ 

eligible for naturalization or if ineligible, such ineligibility is solely 
by reason of his race . . .” (62 Stat. 1206). 
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for suspension of deportation (J.A. 26; Each Exhibit file, 
Government Exhibit No. 5). The details of their perjury 
was openly confessed at the hearing held January 19, 1950, 
with the additional explanation that their entry into the 
United States was with the intention of staving in the 
United States permanently (Immigration file A 47S6269, ma¬ 
terial bearing marginal notation 1/19/50, pp. 29-40, 32). 

On May 26, 1950, both appellants gave a sworn state¬ 
ment to an investigator of the Immigration and Naturaliza¬ 
tion Service 4 (R. 49-61). Mr. Hamasaki denied member¬ 
ship in “any organizations, political, fraternal or reli¬ 
gious,” except a six-month membership in “the Japanese 
Association” in 1935. He stated he had not been “a mem¬ 
ber of any other organizations” (R. 56). Thereupon, the 
investigator stated (R. 57): 

“The records of this service indicate that you were 
a member of the Prefectural Association of the Ken. 

> J 


Then, the husband stated his reference to the “Japanese 
Association” was a “mistake,” and that he “meant to say 
the “ ‘Prefectural Association’ instead of ‘Japanese As¬ 
sociation’ ” (R. 57). He had never been a member of the 
“Japanese Association.” He had been a member of the 
“Prefectural Association.” When then asked if he could 
“now recall being a member of any other organization, he 
recalled he had also been a member of “the Hokubei Bupoku 
Kai of Southern California, Los Angeles Branch . . . From 
1930 to the time of the outbreak of the war . . . between 
the United States and Japan” (R. 57). Upon further ref¬ 
erence to the “records of this service” by the investigator, 
the husband stated this organization was “identical” with 
“the North American Dai Nippon Butoku Hai.” The hus¬ 
band stated the translation of “Dai Nippon Butoku Hai” 
was “Japan Fencing Association.” 

4 The investigator stated he then had before him a copy of 
“Private Bill H. R. 8425, which was introduced into Congress for 
the relief of [appellants] . . .” Appellants stated they were the 
individuals named in the private bill (R. 58-59). 
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The husband stated he held no “office” in that organiza¬ 
tion, but did teach “Japanese fencing . . . from 1935 to 
1941” (R. 57). “As far as [he] could remember” the pur¬ 
pose of the organization was “culture,” not political. There¬ 
upon the following transpired (R. 58): 

“Q. Please explain how the teaching of these peo¬ 
ple the art of fencing was considered training for good 
American citizens ? 

“A. Yes, you may think that was the Japanese train¬ 
ing, but we have a different model of training these 
young people. AYe do not give training as they do in 
Japan; however, I do not know what kind of method 
they use in Japan, but here in the United States, as you 
know, all nationalities gather together in the United 
States and become American citizens; so when I taught 
these young people I would always explain to them 
that you should culture yourself physically like a 
sportsman—like the rest of American citizens do and 
if anything happens, keep your head and train yourself 
to have patience, and always follow the right road and 
be loyal to this country and become a good citizen 
to the United States as the other American citizens; 


He stated this organization or association was not military 
in nature, and that the subjects taught by this organization 
were “not identical[ly] ” “closely patterned after methods 
taught in the Japanese militia” (R. 5S). He also stated he 
was able to “understand and speak English” (R. 59; cf. 
immigration file A 47862G9, notation 1/19/50, p. 29; nota¬ 
tion 9/29/49, p. 15; notation 5/16/45, p. 1, 4; notation 
2/20/45, p. 1). 

The hearing officer concluded that both appellants were 
deportable (1) under Sections 13 and 14 of the Immigration 
Act of 1924 for the reason that at the time of their last entry 
they were immigrants not in possession of a valid immigra¬ 
tion visa and were not exempted from presentation thereof 
by said Act or regulations made thereunder; (2) under 
Sections 13(c) and 14 of the Immigration Act of 1924, as 
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amended, for the reason they were aliens ineligible to cit¬ 
izenship and not entitled to enter the United States under 
any exception of paragraph (c), Section 13 of that Act. As 
for suspension of deportation, the hearing officer found that 
appellants had not been persons of good moral character 
for the past five years. The hearing officer relied only upon 
the acts of perjury admitted by the appellants. He con¬ 
cluded appellants were ineligible for suspension of depor¬ 
tation (Both immigration files, documents bearing marginal 
notation 2/20/50). 

The matter was reviewed by the ‘‘Assistant Commis¬ 
sioner” who wrote (J. A. 39): 

“Discussion: The officer conducting the hearing has 
found the aliens ineligible for discretionary relief on 
the grounds that they have failed to establish their 
good moral character by reason of perjury committed 
in 1945. Good moral character is based upon the sum 
total of a person’s actions, and we do not believe a 
finding that the aliens were not of good moral character 
is justified under the circumstances of this case by 
reason of their isolated commission of perjury. We 
do, however, feel that the commission of the perjury 
is an item to be taken into consideration in so far as 
the desirabilitv of granting the discretionarv action 
requested is concerned.” 

In conclusion the “Assistant Commissioner” wrote (J. A. 
41): 

“It is noted that Dai Xippon Butoku Kai is listed 
as totalitarian organization by the Attorney General 
pursuant to the Executive Order 9835. 

“In view of the male applicant’s membership and 
his conscious activities on behalf of a totalitarian 
organization on the Attorney General’s list of sub¬ 
versive organizations, discretionary relief of any kind 
i is not warranted. Matter of Vergas, A-4373751, 
B. I. A., 1949. His deportation will therefore be or¬ 
dered.” 
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The male appellant was denied suspension of deportation. 
The female appellant was also denied suspension of de¬ 
portation, “[i]n view of the action taken in the male re¬ 
spondent’s case;” but, she was granted the privilege of 
voluntary departure (J. A. 42). 

Appellants moved for reconsideration and upon recon¬ 
sideration the “Assistant Commissioner” wrote he had 
previously denied the male appellant suspension of de¬ 
portation “because of the alien’s commission of perjury 
in 1945 and the fact that he had been an active member 
of a totalitarian organization on the Attorney General’s 
list of subversive organizations” (J. A. 43). He said that 
active membership “is but one piece of evidence which 
affects our conclusion” (J. A. 44). Without saying that 
all the evidence of record was insufficient, the “Assistant 
Commissioner” proceeded to weigh unidentified evidence 
not a part of the open record in the case and denied the 
motion for reconsideration (J. A. 44). 

Appellants appealed to the Board of Immigration Ap¬ 
peals which took note of the proceedings before the “Acting 
Assistant Commissioner” (J. A. 45, 48). The Board de¬ 
termined that the Acting Assistant Commissioner had 
held the perjury to be “an item” to be taken into consider¬ 
ation and that the membership aspect of the case was “but 
one piece of evidence which affects our conclusion” (J. A. 
4S). Counsel for the appellants contended to the Board 
that “although the Acting Assistant Commissioner indi¬ 
cated that suspension of deportation was denied in part 
because of the commission of perjury, it would appear that 
the denial was based solely because of membership in the 
organization” (Emphasis supplied. J. A. 48-49). Initially, 
the Board stated that membership “is simply one piece of 
evidence which should be taken into consideration” (J. A. 
49). The Board then held (J. A. 49): 

“In the instant case, the male alien was not merely 
an inactive member of a proscribed organization but 
was a fencing instructor in such an organization from 
about 1935 to 1941, Furthermore, the perjury com- 
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mitted by the respondents is more aggravated than if 
they had merely given incorrect dates of entry. Al¬ 
though confronted with their own photographs and 
records of admission in transit and records of depar¬ 
ture, they were brazen enough to deny that the photo¬ 
graphs and records related to them and concocted a 
story about a twin brother. The respondents even 
testified that they had never been married. It may be 
noted that the respondents did not disclose the true 
facts regarding their last entries until nearlv four 
years after their original hearing and that such dis- 
closures were made after the enactment of Public Law 
S63, approved July 1, 1948, which made Japanese 
eligible for suspension of deportation, and after the 
investigation by the United States Political Adviser 
in Yokohama, Japan, had disclosed that the respond¬ 
ents’ previous testimony was untrue. 

“We feel that the facts and circumstances in this 
case do not warrant granting suspension of deporta¬ 
tion to either alien.” 

The Board stated that voluntary departure was the maxi¬ 
mum relief to which the female appellant was entitled. In 
addition to voluntary departure granted to the female, the 
Board allowed the male appellant the privilege of voluntary 
departure. The Board said nothing about confidential in¬ 
formation not of record. 

The complaint was filed about 6 months after the Board’s 
decision. In the trial of this case in the District Court the 
following stipulation was entered into by counsel for both 
parties (J. A. 31-32): 

“Mr. Wasserman: We have one further item, your 
Honor. I understand that Mr. Toomey will stipulate 
that the Board of Immigration Appeals probably had 
the confidential file of the subject plaintiffs at the time 
of its decision; is that correct? 

“Mr. Toomey: Yes, your Honor. 

“At the request of Mr. Wasserman, I called the 
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Chairman of the Board of Immigration Appeals this 
morning before we came into Court and asked him 
first whether or not confidential information had been 
available to the Board. In other words, at the inter¬ 
mediate adjudication level, it was admitted that con¬ 
fidential information was utilized. So then the ques¬ 
tion arose whether or not the Board of Immigration 
Appeals had also utilized this confidential information. 

“First of all, I ascertained that in all probability the 
confidential information which was before the Assist¬ 
ant Commissioner—the intermediate level—had been 
sent to the Board. 

“Also at the request of Mr. Wasserman I asked the 
Chairman of the Board whether he was able to tell me 
whether the Board had considered this information. 

“He advised that they had not. 

“I asked him specifically this question: May I repre¬ 
sent to the Court that the confidential information 
which probably was available to the Board played no 
part in its decision in this case? 

“He said yes, I could. 

“So I would like that also to be included in the 
stipulation. 

“In other words, that he would testify to that fact, 
that the information was available but was not con¬ 
sidered. 

“Mr. Wasserman: I have consented to that, and I 
do consent to that. 

“The Court: Very well.” 

The District Court was urged to find that use of the Attor¬ 
ney General’s list constituted improper control of the dis¬ 
cretion vested in the Board of Immigration Appeals. The 
Court rejected this argument holding that “the complaint 
and the record clearly disclose that the Board of Immi¬ 
gration Appeals exercised its independent judgment in 
this matter” (J. A. 33). As to use of confidential infor¬ 
mation, the Court found that no such information was con¬ 
sidered by the Board in making its decision (J. A. 35), and 
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that “There is nothin" in the record to support the allega¬ 
tion” that the Board did consider such information in 
reaching its decision (J. A. 36). The District Court con¬ 
cluded (1) the Board exercised the discretion vested in the 
Attorney General, (2) the action of the Board did not 
deny due process of law and was not an abuse of discretion. 
The complaint was dismissed (J. A. 36). This appeal 
ensued. 

STATUTE INVOLVED 

Section 19(c) of the Immigration Act of 1917 [62 Stat. 
1206; S U. S. C. 155 (c)], as amended, provides in pertinent 
part as follows: 

“In the case of any alien (other than one to whom 
subsection (d) is applicable) who is deportable under 
any law of the United States and who has proved good 
moral character for the preceding five years, the At¬ 
torney General may (1) permit such alien to depart 
the United States to any country of his choice at his 
own expense, in lieu of deportation; or (2) suspend 
deportation of such alien if he is not ineligible for 
naturalization or if ineligible, such ineligibility is 
solely by reason of his race, if lie finds (2) that such 
deportation would result in serious economic detriment 
to a citizen or legally resident alien who is the spouse, 
parent, or minor child of such deportable alien; or 
(b) that such alien has resided continuously in the 
United States for seven years or more and is residing 
in the United States upon the effective date of this 
Act.” 

SUMMARY OF ARGUMENT 

The male appellant was more than a mere member of the 
listed organization. As an instructor, he was an integral 
part of the Japanese organization and had been for the 
seven years immediately preceding the war between Japan 
and the United States. These facts are, per .<?e, sufficient 
for some consideration of the subject of the organization. 
The Board’s decision is fully supported by the completely 
independent ground of confessed perjury. The question 
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raised is a naked one of whether the Board of Immigra¬ 
tion Appeals must completely ignore the additional fact 
that the Japanese organization is also listed by the Attor¬ 
ney General. The decisions of this Court in Shachtman v. 
Dulles, infra, and Kutcher v. Gray, infra, suggest it is 
proper to give such consideration to the Attorney General’s 
list. The case of United States ex rel. Kaloudis v. Shaugh- 
nessy, infra, clearly holds the action of the Board of Immi¬ 
gration Appeals was proper. 

Use of confidential information is not involved in this 
appeal. The parties have stipulated that such confidential 
information “played no part’’ in the decision of the Board 
of Immigration Appeals (J. A. 32). The Board’s decision 
is not attacked on any ground except the limited use of the 
Attorney General’s list, and if not invalidated on that point, 
The Board’s decision is the correct disposition of the matter. 
Appellants have no vested interest or right in the different 
manner that the case was handled by the Acting Assistant 
Commissioner on motion for rehearing, as the intermediate 
administrative level herein. 

ARGUMENT 

I 

The Administrative Decision Is Not Invalidated by the Use 
Made of the Attorney General’s List. 

The factual aspects of this issue are of narrow compass. 
It is clear that the male appellant was something more than 
a “mere member” of the Japan Fencing Association, be¬ 
cause he was admittedly a fencing instructor in the Fencing 
Association for seven years. The last two administrative 
levels of the administrative process did consider the addi¬ 
tional fact that the Association was listed by the Attorney 
General by virtue of his duties in the Federal employee 
security program. The administrative process did not 
include an investigation into the objectives, methods, etc. 
of the Japan Fencing Association. The male appellant’s 
connection with the Association and the listing of the As¬ 
sociation by the Attorney General constituted only one ele~ 




ment of the administrative decisions. This element did not 
“control” the administrative decisions, inasmuch as the 
administrative decisions were also based upon another ele¬ 
ment considered to be at least equal in weight to the associa¬ 
tion element. 

The connection of the male appellant with the Japan Fenc¬ 
ing Association has patent implications without any con¬ 
sideration being given to the Attorney General’s list. The 
connection was of substantial duration. It was an integral 
connection. The connection was maintained during the 
seven years that the mother country of both the male appel¬ 
lant and the Association girded herself for an imperialistic 
attack on the United States. Though the male appellant 
testified the Association was “not political in nature and 
that he indoctrinated his students with the principles of 
American living and loyalty to the United States and that 
the subjects taught by the organization were not closely pat¬ 
terned after methods taught in the Japanese militia” (J. A. 
26), no affirmative explanation of the objectives of the 
Association or reason for its existing separate and apart 
from public schools and native social clubs was given (Of. 
R. 58). 

Such implications arising from this matter are sufficient 
for the administrative bodies to give some consideration 
to the connection of the male appellant with the Japan 
Fencing Association. Cf. Melachrinos v. Brownell, Appeal 
Xo. 12,961, decided February 2, 1956. 

“The power of the Attorney General is a dispensing 
power, like a judge’s power to suspend the execution 
of a sentence, or the President’s to pardon a convict. 
It is a matter of grace, over which the courts have no 
review, unless—as we are assuming—it affirmatively 
appears that the denial has been actuated by considera¬ 
tions that Congress could not have intended to make 
relevant.” United States ex rcl. Kaloudis v. Shaugk - 
nessij, ISO F. 2d 4S9, 491 (2d Cir. 1950). 

Thus the bald question here is whether it was prejudicial 
error for those exercising the dispensing power of the 
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Attorney General to refuse to ignore (J. A. 49) the addi¬ 
tional fact that the Japan Fencing Association was listed 
as totalitarian by the Attorney General on the list prepared 
by him under Executive Orders 9835 and 10450 for use in 
connection with the Federal employee security program. 
In other words, is this additional fact one which Congress 
could not have intended to make relevant in such an 
inquiry. 

Five cases are of interest regarding use of the Attorney 
General’s list. Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U. S. 123, 71 S. Ct. 624, 95 L. Ed. 817 (1951), 
and United States v. Remington, 191 F. 2d 246, 252 (2d 
Cir. 1951), were the first cases chronologically. Both cases 
were distinguished in this Court’s subsequent opinion in 
Kutcher v. Gray, 91 XT. S. App. D. C. 266, 272, 199 F. 2d 
783 (1952): 

“Appellant cites United States v. Remington, 191 
F. 2d 246 (2d Cir. 1951), and Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. 123, 95 L. Ed. 817 
(1931), for the proposition that the Attorney General’s 
designation is purely hearsay, and that such designation 
is improper if done without notice and hearing. As¬ 
suming such to be true, neither of these cases con¬ 
sidered the use of such “designation” as evidence in a 
removal proceeding under the President’s Loyalty 
Program. The Remington case was a criminal case 
involving a prosecution for perjury. Obviously, the 
Attorney General’s list would not be competent evi¬ 
dence in a criminal proceeding. The Joint Anti-Fascist 
case considered only the narrow point whether an or¬ 
ganization, listed by the Attorney General without 
notice and hearing, had a cause of action against the 

Attornev General.” 

* 

This Court there made the distinction we rely on here (91 
U. S. App. D. C. at p. 272): 

“In Bailey v. Richardson, 86 U. S. App. D. C. 248, 
1S2 F. 2d 46 (1950, aff’d by an equally divided Court, 



14 


! 341 U. S. 918, 95 L. Ed. 1352 (1951), we held that pro¬ 
ceedings against an applicant or employee under the 
Loyalty Program are purely administrative in char¬ 
acter, in no sense criminal, and do not require the con¬ 
stitutional and traditional safeguards of a judicial 
trial. Adhering to that view, we now hold that the 
Attorney General's designation of the Socialist Work¬ 
ers Party was competent evidence in the administrative 
proceedings against Kutcher.” 

Cf. Jason v. Summer field, 94 U. S. App. D. C. 197, 214 F. 2d 
273 (1954); National Lawyers Guild v. Brownell, 96 U. S. 
App. D. C. —, 225 F. 2d 552 (1955). Later, in Shachtman 
v. Dulles, 96 U. S. App. D. C. —, 225 F. 2d 938, 943, 944 
(1955), the Court held that the Attorney General’s list was 
not subject to collateral attack in an action to obtain a 
passport, stating: 

“We are called upon only to consider the use made 
by the Secretary of the listing. Reliance by the Secre¬ 
tary on action by the Attorney General is not pre¬ 
cluded. Warning by the Nation’s chief law officer can 
at least lead to investigation and in a proper case be 
an element in decision. 

• • * • * 


“It is worth noting in this connection that when 
the Attorney General lists an organization for purposes 
of standards of Federal employment prescribed by the 
President, which was the occasion for listing of the 
League, a separate judgment by the employing agency 
of the fitness of the individual employee who is a mem¬ 
ber of the organization is required before removing 
him from public service. The listing alone is not 
enough.” 

Shachtman was admittedly the head of a listed organiza¬ 
tion. Appellants in the later case of Ttudder, et al. v. United 
States, 96 IT. S. App. D. C. —, 226 F. 2d 51 (1955), did not 
admit membership in a listed organization. The Rudders 
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had been evicted from public bousing for refusal to deny 
they were members of a listed organization. In Rudder this 
Court said (226 F. 2d at p. 52): 

“If [the Housing Authority] had used supposed 
membership only as ‘prima facie evidence of disqualifi¬ 
cation,’ a different question would have been presented. 
Adler v. Board of Education, 342 U. S. 485, 495. More¬ 
over, the Attorney General’s list was intended for use in 
screening employees not tenants. Yet even as an em¬ 
ployee, a member of a listed organization is not auto¬ 
matically disqualified. ‘Neither Congress nor the Presi¬ 
dent has seen fit to make membership in any organiza¬ 
tion designated by the Attornev General cause for re- 
moval from Government employment ’. Kutcher v. Gray, 
91 U. S. App. D. C. 266, 270,199 F. 2d 783, 787. Even as 
against the organization itself, the designation is not 
conclusive. Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 IT. S. 123. As against a member of the 
organization, whatever validity the designation may 
have in connection with the purpose for which it was 
intended, in connection with other purposes it may not 
even be evidenced. United States v. Remington, 191 F. 
2d 246, 252 (2d Cir.; Swan, Chief Judge, and Augustus 
X. Hand and Learned Hand, Circuit Judges). Cf. 
Shachtman v. Dulles, supra/’ 

The Shachtman decision was based upon lack of substan¬ 
tive due process, because the reason given was insufficient. 
The Rudder decision was a holding that the statute there in 
issue, strictly construed, did not authorize the action taken. 

In the instant case an independent judgment was exer¬ 
cised upon a record which did contain something of a de¬ 
scription of the Japan Fencing Association as given by ap¬ 
pellants. And* clearly, the record contained, and the ad¬ 
ministrative decision was also based upon, other matters 
which were of undisputed substantial pertinence and weight. 
No question of substantive due process is involved here. 
The statute bearing on the matter is not impuned and its 
discretionary phrasing does, prima facie, lend sanction 
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to the procedures of the instant case. In the last analysis, 
the Court’s statement in Shaclitman and Rudder depend 
upon the determination whether this case is “a proper case” 
(225 F. 2d at 943). 

This Court’s earlier decision in the Kutclier case affords 
the key to the answer. The Attorney General's list was not 
ruled to be competent evidence in Kutcher because it was the 
use for which the list was intended. Rather it was ruled 
competent because, as this Court said (91 U. S. App. D. C. 
at p. 272): 

“[the] proceedings . . . are purely administrative in 
character, in no sense criminal, and do not require the 
constitutional and traditional safeguards of a judicial 
trial.” 

This statement is true of the instant case. This proceeding 
is not criminal, and all the protection afforded by the Con¬ 
stitution was satisfied in the uncontested determinations 
that appellants were deportable. After the valid determi¬ 
nation of deportability was made, appellants’ sole rights 
flowed from the statute and regulations thereunder, just as 
the sole protection of federal employees from discharge 
flows from statute and regulations. The analogy to the 
Kutcher case is unmistakable. 

As in United States ex rel. Accardi v. Shaughnessy , 347 
U. S. 260, 265, 74 S. Ct. 499, 98 L. Ed. 6S1 (1954), the “cru¬ 
cial question is whether the alleged conduct of the Attorney 
General deprived petitioner of any of the rights guaranteed 
him by the statute or by the regulations issued pursuant 
thereto.” The statute does not equate the Attorney Gen¬ 
eral’s discretion with any criteria. A broad discretion is 
stated. Good moral character is not the limit of that discre¬ 
tion. See Melachrinos v. Brownell, supra; Asikese v. 
Brownell, Appeal Xo. 12962 and Vichos v. Brownell. Appeal 
Xo. 12994; all decided February 2, 1956. Cf. United States 
ex rel. Adel v. Shaughnessy, 183 F. 2d 371, 373 (2d Cir. 
1950). It cannot be said that it was improper to consider 
the Attorney General’s list because the list was not proba¬ 
tive of a matter in issue. Everything is probative in the 
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exorcise of such a discretion. No regulation under the 
statute limits the matters which may be considered in de¬ 
termining whether to suspend deportation. By analogy to 
Kutcher v. Gray, supra, consideration of the Attorney 
General’s list was proper. 

The question whether Congress intended to make the 
Attorney General’s list a consideration relevant to suspen¬ 
sion of deportation cannot be answered in the negative. In 
addition to the Federal employees security program, Con¬ 
gress has itself expressly made the Attorney General’s list 
the ultimate factor in determining disqualification from 
occupancy in public housing. 5 50 Stat. 888, as amended, 42 
U. S. C. § 1401 ff. Congress even more recently denied 
otherwise eligible veterans education and training allow¬ 
ances solely upon criteria of which the Attorney General’s 
list was the foundation. 38 V. S. C. § 933, 66 Stat. 667. c 
Congress does consider the Attorney General’s list to be 
proper as evidence. 

Appellants contend for something more than we have 
heretofore argued. They seek to bring themselves within 
United States ex rel Accord i v. Shaughnessy , supra, de¬ 
cided by five to four vote of the Supreme Court. 7 Appel¬ 
lants must bring themselves within the following language 
(347 IT. S. 267-268): 

“AYe think the petition for habeas corpus charges 
the Attorney General with precisely what the regula¬ 
tions forbid him to do: dictating the Board’s decision. 

•' The Rudder case, supra, stands for the proposition that the 
prerequisite membership is not shown by refusal to deny member¬ 
ship. Membership is admitted in the instant case. 

c Veterans’ Readjustment Assistance Act of 1952, title II, pt. 
Ill, §228 provides: 

“The Administrator shad not approve the enrollment of, or 
payment of an education and training allowance to, any 
eligible veteran in any course in an institution or training 
establishment while it is listed by the Attorney General under 
Sec. 3 of part III of Executive Order 9835. as amended. (July 
16. 1952. ch. 875. title II. pt. Ill, §228. 66 Stat. 667) 

7 Justices Jackson, Reed, Burton, and Minton dissenting. Ibid, 
pp. 268-271. 
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The petition alleges that the Attorney General included 
the name of petitioner in a confidential list of ‘unsavory 
characters’ whom he wanted deported; public an¬ 
nouncements clearly reveal that the Attorney General 
did not regard the listing as a mere preliminary to in¬ 
vestigation and deportation; to the contrary, those 
listed were persons whom the Attorney General 
‘planned to deport.’ And, it is alleged, this intention 
was made quite clear to the Board when the list was 
circulated among its members. In fact, the Assistant 
District Attorney characterized it as the ‘Attorney Gen¬ 
eral’s proscribed list of alien deportees.’ To be sure, 
the petition does not allege that the ‘Attorney General 
ordered tlie Board to deny discretionary relief to the 
listed aliens.’ It would be naive to expect such a heavy- 
handed way of doing things. However, proof was 
offered and refused that the Commissioner of Immigra¬ 
tion told previous counsel for petitioner, ‘We can't do 
a thing in vour case because the Attorney General has 
his [petitioner’s] name on that list of a hundred.’ We 
believe the allegations are quite sufficient where the 
board charged with the exercise of discretion is a non- 
statutory board composed of subordinates within a de¬ 
partment headed by the individual who formulated, 
announced, and circulated such views of the pending 
proceeding. 

“It is important to emphasize that we are not here 
reviewing and reversing the manner in which discre- 
tion was exercised. If such were the case we would be 
discussing the evidence in the record supporting or 
undermining the alien’s claim to discretionary relief. 
Rather, we object to the Board’s alleged failure to 
exercise its own discretion, contrary to existing valid 
regulations.” 


We submit that a reading of the opinion of the Board 
demonstrates that the Board did affirmatively exercise its 
own discretion. 

This case is clearly within the holding of United States 


ex rel. Kaloudis v. Shaughnessy, supra. The facts of that 
case were stated by the Court (180 F. 2d 490): 

“. . . The Board gave, as its reason for refusing a 
suspension, that ‘the alien was a member of an organi¬ 
zation appearing on the proscribed list issued by the 
Attorney General, the International Workers Order.’ 
Although the record does not expressly say so, we shall 
dispose of the writ on the assumption that the Board 
refused to grant the relator any hearing as to whether 
the activities of the ‘Order’ were in any way inimical 
to the interests of the United States. Further, in spite 
of the Board’s statement that its decision was upon ‘all 
of the evidence upon record,’ we shall also assume that 
its action was based only upon the relator’s member¬ 
ship in the ‘Order’; with which he has severed his con¬ 
nection at the time of the hearing.” 

The Court ruled (Ibid): 

“. . . membership, even past membership, in an 
organization which the Attorney General has ‘pro¬ 
scribed’ may make an alien’s continued residence 
prejudicial to the public weal. True, without an in¬ 
quiry we cannot know whether membership in the 
‘Order’ is prejudicial; for we cannot tell whether the 
Attorney General had adequate grounds for ‘pro¬ 
scribing’ it. On the other hand we cannot say that he 
did not; and, if the relator has the privilege of inquir¬ 
ing into the grounds, he has been wronged, and the 
writ should have gone. An alien has no such privilege; 
unless the ground stated is on its face insufficient, he 
must accept the decision, for it was made in the ‘exer¬ 
cise of discretion,’ which we have again and again 
declared that we will not review. 

The Board’s refusal to ignore the Attorney General’s list 
was not error. 




The Administrative Decision Is Not Invalidated by the Acting 
Assistant Commissioner’s Incidental Use of Confidential 
Information In Denying a Motion for Rehearing at the 
Intermediate Administrative Level; It Being Stipulated that 
Confidential Information Plaved No Part in the Decision bv 

y y 

the Last Administrative Level, Which Decision Is Now on 
Appeal. 

The hearing examiner refused to suspend deportation 
after a consideration only of ajjpellants’ perjury. lie did 
not consider the male appellant’s association with a listed 
organization nor any evidence not a part of the record. 
The Acting Assistant Commissioner refused to suspend de¬ 
portation after consideration of matters affirmatively ap¬ 
pearing in the open record. Thereafter, in disposing of a 
motion for reconsideration, the Acting Assistant Commis¬ 
sioner did refer to “confidential information,” which was 
not a part of the open record. The Acting Assistant Com¬ 
missioner did not indicate that he would have granted ap¬ 
pellants relief if the confidential information was not con¬ 
sidered. The opinion of the Board of Immigration Appeals 
discloses that it did, as it said, give this case full considera¬ 
tion (J.A. 49). It has been stipulated by the parties, before 
the District Court, that this confidential information 
“played no part” in the decision by the Board of Immigra¬ 
tion Appeals (J.A. 32.) 

In only one of the four times that this case was admin¬ 
istratively decided (always adversely to appellants, insofar 
as suspension of deportation was concerned) was any con¬ 
sideration given to information not of open record. That 
one occasion was at an intermediate administrative level, 
bv the Acting Assistant Commissioner. The Acting As- 
sistant Commissioner had previously decided on the sole 
basis of the open record that deportation should not be 
suspended. There had been no change in the facts of rec¬ 
ord during the time between the Acting Assistant Commis¬ 
sioner’s first and second consideration of the case. When 
the “confidential information” was considered, the Acting 
Assistant did not, of course, indicate the nature of the in¬ 
formation, and further, did not indicate whether such in- 


formation was an elaboration upon matter in the open rec¬ 
ord or simply dealt with some new, additional, subject 
(J.A. 44). It is not possible to say that the confidential in¬ 
formation considered only by the Acting Assistant Com¬ 
missioner, on only one of the two occasions the case was 
before him, dealt with the nature of the organization the 
male appellant was associated with, the Dai Nippon Bu- 
toku Kai ( cf . Appellants’ Brief, p. 15). The two opinions 
delivered by the Acting Assistant Commissioner clearly 
reveal that he fully considered all aspects of the case. 

Appellants argue that the isolated consideration by the 
Acting Assistant Commissioner of confidential information 
irretrievably robbed the administrative proceeding of its 
fairness. In other words, they say they have a vested in¬ 
terest in the action 8 of the Acting Assistant Commissioner. 
Our position is that they have such vested interest only in a 
correct decision of their case, and have no vested interest 
in a particular handling of the case. The appellate courts 
have many times held that a lower court lias disposed of a 
case on the wrong ground, but affirmed the ruling of the 
lower court upon a finding that the ruling was supported 
on another ground. Cf. Green v. Baughman, 94 U.S. App. 
D.C. 291, 214 F. 2d 878 (1954). Application of that princi¬ 
ple is all that is involved in the rationalization of the 
opinion rendered by the Board and the opinion of Acting 
Assistant Commissioner on rehearing. 

At this late date appellants say that, perhaps, if the Act¬ 
ing Assistant Commissioner had not considered the eonfi- 
dential information, he would have given them “full relief.” 
Even if this supposition were true, it does not necessarily 
mean that appellants would have had final relief simply be- 

8 Because of its finding that the Board of Immigration Appeals 
did not use confidential information, the District Court did not 
proceed to the question whether if confidential information were 
used that such use would be improper. Because of this ruling by 
the District Court, appellee does not argue its position that use of 
confidential information solely to exercise discretion, as distin¬ 
guished from use in determining eligibility, is valid. See United 
States ex rel. Matranga v. Mackey, 210 F. 2d 160 (2d Cir. 1954), 
cert, denied, 347 U.S. 967. 
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cause they would not have appealed such a decision. Even 
though the party directly interested in a case does not ap¬ 
peal, the Commissioner, himself, has the power to invoke 
the jurisdiction of the Board of Immigration Appeals in a 
case like the instant case. 8 C.F.R. § 90.3(b). It must be 
admitted that, as to the use of confidential information, the 
case was properly disposed of by the Board of Immigration 
Appeals. 

It is too late now to say that the Board of Immigration 
Appeals might have sustained a grant of “full relief” by 
the Acting Assistant Commissioner without his considera¬ 
tion of confidential information. The fact is that the Board 
of Immigration Appeals has looked at the case in exactly 
the posture desired by appellants and decided that even on 
the open record appellants were not entitled to suspension 
of deportation. Even if the Acting Assistant Commissioner 
were again to go over the matter it cannot be assumed his 
decision would be different than the decision already made 

bv the Chairman and four members of the Board of Immi- 
* 

gration Appeals; and if different, it cannot be assumed that 
the Board would reverse itself on precisely the same set of 
facts. 

Appellants argue from the fact that the confidential in¬ 
formation was a part of the record before the Board, that 
the Board may have looked at the confidential informa¬ 
tion and been swayed in its judgment by the look at the 
information. This argument is contrary to the stipulation 
entered into by appellants in the District Court. They stip- 
uated that confidential information “played no part” in 
the decision of the Board. This stipulation leaves no room 
for a distinction between “actually” played no part and 
“apparently” played no part. The District Court cor¬ 
rectly held “that confidential information was not consid¬ 
ered by the Board of Immigration Appeals” (J.A. 35). 
Cf. Loeiv’s, Incorporated , et al v. McGuire, 92 U.S. App. 
D.C. 319, 205 F. 2d 719 (1953). 

The case of United States ex ret. Salvetti v. Tteimer . 103 
F. 2d 777, 779 (2d Cir. 1939) is in point though it involved 
voluntary departure rather than suspension of deportation. 
There the Commissioner, as the intermediate administra- 
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five level, held that “deportation will be proceeded with 
unless it is affirmatively shown by the alien . . . that there 
is no basis to the complaints.” The complaints referred to 
were accusations by former associates of the alien in the 
form of their personal letters. The Commissioner specifi¬ 
cally refused the alien use of the facilities of the Immigra¬ 
tion Service. No opportunity was afforded the alien to 
confront and question these accusers under oath. The Com¬ 
missioner denied voluntary departure. The Board of Im¬ 
migration Appeals also denied voluntary departure but 
did so on an entirely different ground, i.e., that the aliens’ 
family would not be disunited. The Court of Appeals af¬ 
firmed the Board’s order of deportation with the sugges¬ 
tion that the action of the Commissioner was harmless error 
and did not violate the requirements of a fair hearing. 

The administrative decision which was upheld by the Dis¬ 
trict Court and is now before this Court is the decision of 
the Board of Immigration Appeals. The Board did not 
simply rubber stamp the decision of the Acting Assistant 
Commissioner. It wrote an elaborate opinion which sus¬ 
tains its decision. The Board granted the male appellant 
the relief of voluntary departure, relief which had been 
refused on both the occasions the case was before the Act¬ 
ing Assistant Commissioner. Thus the Board granted the 
relief which was preliminarily, at least, in issue at the time 
the Acting Assistant Commissioner considered the confi¬ 
dential information. The record amply supports the 
Board’s view that voluntary departure for both appellants 
is all the relief to which they are entitled. 

CONCLUSION 

Wherefore w”e respectfully submit the judgment of the 
District Court should be affirmed. 

Leo A. Rover, 

United States Attorney . 
Lewis Carroll, 

Robert L. Toomey, 

Carl W. Belcher, 
Assistant United States Attorneys. 
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